Award No. 6158
Docket No. 5996
2-RDG-CM-’71
NATIONAL RAILROAD ADJUSTMENT EOARD
SECOND DIVISION

The Second Division consisted of the regular members and in
addition Referee John J. McGovern when award was rendered.

PARTIES TO DISPUTE:

SYSTEM FEDERATION NO. 109, RAILWAY EMPLOYES’
DEPARTMENT, AFL-CIO (Carmen)

READING COMPANY

DISPUTE: CLAIM OF EMPLOYES:

1. That under the current agreement Car Inspector James A.
Wiley was unjustly given a “Ten (10) days suspended suspension”,
February 17, 1969.

2. That accordingly the Carrier be ordered to remove from claim-
ant’s service record this charge and discipline administered.

EMPLOYES’ STATEMENT OF FACTS: Carman James A. Wiley, here-
inafter referred to as the claimant, has been employed by the Reading Com-
pany, hereinafter referred to as the carrier, at City Branch, Philadelphia,
Pennsylvania since February 14, 1948. On January 19, 1969, claimant was
working as a car inspector in the Carrier’s Wayne Junction TOFC Yard.

By letter dated January 22, 1969, General Supervisor Locomotives and
Cars, R. P. Ciarrocchi cited claimant for investigation to be held on Thurs-
day, January 80, 1969, at 9:00 A.M. on the following charge, reading in
pertinent part:

“In accordance with Rule No. 34 of the agreement between System
Federation No. 109 and Reading Company, you are hereby notified to
present yourself for hearing and investigation in connection with
personal injury sustained by you on January 19, 1969 at Wayne Jct.
TOFC Yard, and your previous personal history of injuries sustained
by you as an employe of the Mechanical Department.”

Investigation was held as scheduled.
Local Chairman, under date of February 2, 1969, wrote supervisor loco-

motives and cars to further protest the investigation and requesting that
hearing transcript be cancelled.



Mr. Ciarrocchi responded to the local chairman under date of February
13, 1969. The local chairman replied under date of April 4, 1969.

As result of investigation, claimant was disciplined by rgceiving a ten
(10) day suspended sentence, issued by supervisor locomotives and cars,
R. P. Ciarrocchi, under date of February 17, 1969.

Claim was subsequently handled with all officers of the carrier desig.
nated to handle such disputes, including the highest designated officer, all of
whom declined to make satisfactory adjustment.

The égreement effective January 16, 1940, as subsequently amended, is
controlling. :

POSITION OF EMPLOYES: It is submitted that claimant was unjustly
dealt with when given a ten (10) day suspended sentence, and is entitled to
the protection of the applicable agreement, particularly Rule 84, for ready -
reference reading in pertinent part: ’

“RULE 34.
GRIEVANCE AND DISCIPLINE

(a) Should any employe subject to this agreement believe he
has been unjustly dealt with, or any of the provisions of this agree-
ment have been violated, the case shall be taken to * * *.

(b) No employe shall .be disciplined without a fair hearing by
designated officer of the Carrier. Suspension in proper cases pending
a hearing, which shall be prompt, shall not be deemed a violation of
this rule. At a reasonable time prior to the hearing, such employe
and his duly authorized representative will be apprised in writing of
the precise charge and given reasonable opportunity to secure the
presence of necessary witnesses, * * *”

Rule 34 provides, among other things, (1) a fair hearing and (2) a hear-
ing predicated upon a precise charge, which was not accorded Claimant in the
instant case. S :

A First, a study of Exhibits A, B, C, D and E shows that supervisor loco-
‘motives and cars, R. P. Ciarrochhi (a) preferred the charges, (b) was the
prosecutor, and (¢) was the jury and judge. It is submitted that such proce-
'dure was" highly improper, and prejudiced the right of the claimant to a
fair hearing, as contemplated by Rule 34. Carrier passes this assertion off as
an “age old argument” (see second paragraph, Exhibit K), premised solely
“on allegations and assertions which are in no way supported by evidence”,
which employes submit is not factual. For instance, on page 2 of employes’
exhibit B, Mr. Ciarrocchi, the conducting officer, states in pertinent part:

“Mr. Wiley has been a repeater in reference to personal injuries.
Further, our records indicate to date more personal injuries have been
sustained by Mr. Wiley than anyone working in the Car Department.”

which indicates without question that claimant could not and did not receive
a fair hearing, as Mr. Ciarrocchi betrayed his predisposition by such direct
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statement and without question displayed substantial bias and assumed the
status of a prosecutor and not the role of a carrier official seeking to im-
partially obtain and assess the facts as contemplated by Rule 34. (See Sec-
ond Division Awards 5223 and 5642.) It is submitted, on this basis alone,
that it was impossible for claimant to receive a fair hearing, with Mr. Ciar-
rocchi conducting, because he had already predetermined that claimant was
guilty, and we request your Board to so find. The carrier has been chal-
lenged in this area before, as shown in Second Division Award 4536, involv-
ing the same question, wherein the Board sustained the position of the Em-
ployes.

Employes are well aware that this is an issue which has been before
your Board many times, and that in each instance the record must be re-
viewed to determine if the employes’ rights were prejudiced. Dr. Seidenberg
in Fourth Division Award 2166 sums up the role of a hearing officer, to insure
a fair hearing to the charged, wherein he states in pertinent part:

“The Board further finds that the Carrier's efforts to denigrate,
but without refuting, the Organization’s plea that the hearing officer
comported himself in a manner completely at variance with his
function as a finder of fact, is not well founded. Included into the
totality of the components which go to make up or constitute a
fair hearing, is embodied the fundamental concept that the hearing
officer will attempt to act as a finder of facts, good and bad, for and
against, the employe charged. At no time should he occupy an ad-
versary role toward the involved employe.”

which employes submit was not accorded claimant, as evidenced by an unbiased
study of Employes’ Exhibit B. Mr. Ciarrocchi questions Foreman Butterworth
on the Chicago Pneumatic electric piggyback actuator motor, and on page 4
he asks Mr. Butterworth as follows:

“Q. Mr. Butterworth, has there ever been any orders issued in con-
nection with the Chicago Pneumatic wrench in reference to using
the mechanical ratchet for braking the locking screw?

A. Not with the Chicago Pneumatic, no.”

However, in his questioning of claimant on page 4, Mr. Ciarrocchi assumed
that the wrench was not in proper position, despite the positive statement of
claimant that “the wrench was in proper position.” Mr. Ciarrocchi then stated
on page 4:

“Mr. Wiley, the Reading Company purchased this type wrench for
the reason being that with the wrench in proper position with the
socket lock screw, the plate would contact the trailer bottom, which
in turn would prevent the wrench from turning.”

thereby assuming that wrench was not in proper position, which cannot be

supported by the transcript. (See Second Division Award 4928 and Third Divi-
sion Award 14762.)

Second, Rule 34 contemplates a precise charge be given, which was not
done in the instant case. Carrier cited claimant, in pertinent part, as follows:
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“** * in connection with personal injury sustained by you on
January 19, 1969 at Wayne Junction TOFC Yard, and your previous
personal history of injuries sustained by you as an employe of the
Mechanical Department.”

which employes submit is not precise, as contemplated by the rule. Referee
John Dorsey in Second Division Award No. 5743 terms rules, such as B..ule 34,
as the Employes’ “Bill of Rights” and coneluded that such must be “hberal!y
construed” to protect the rights of the employes. Referee Don Gladden in
Third Division Award 17952 further sets forth the purpose of such rules as
Rule 34 wherein he states in pertinent part:

“While we agree that the language of Rule 26 requiring that
‘the precise charge or charges’ be presented to Claimants does not
require the same degree of notice as is required in a criminal indict-
ment, nonetheless we believe it requires something more than sub-
jective conclusions without reference to any facts forming the basis

for such conclusions, * * *, Not only must a ‘charge’ be sufficient
to notify a person of the alleged violations, it must also be suffi:
- ciently precise as to avoid fishing expeditions.” B

When consideration is given to the above, it becomes quite obvious that
the charge in the instant case was not precise, and because it was not pre-
cise it allowed the carrier to go on a fishing expedition. Carrier's citation of
prior alleged injuries should not have been under consideration, as was cited
by the local chairman on bottom of page 1 of Employes’ Exhibit B, wherein
he protested such inclusion. Carrier discussed such alleged prior accidents;
however, did not include reports of accident investigations and ICC accident
reports. Carrier’s discussion did not include who was at fault in the alleged
prior -accidents, whether other factors, such as poor supervision, hazardous
conditions, unsafe equipment or negligence of fellow employes were to blame.
Therefore, the number of alleged accidents, nor the relative accident fre-
quency were pertinent to the charge against claimant. e

It must be concluded that carrier's motive in citing prior alleged acci-
dents was for the distinct purpose of expanding the charge against claimant.
This is evidenced by Mr. Ciarrocchi in his question to claimant, as follows:

“Q. Mr. Wiley, our records indicate in connection with your past
personal history of personal injuries sustained by you, it is -
noted that you have five personal injuries at the TOFC Yard;
in fact, Reading Company records indicate to date, total: inju-
ries sustained by you is 45. Do you feel that it is possible that
you may be accident prone?” (Emphasis ours.) B

which indicates that carrier was on a “fishing expedition.” We do not ques-
tion carrier’s right to investigate claimant on this issue if he has been prop-
erly charged. The matter of claimant’s prior propensity for accidents would
be germane only in assessing discipline imposed, and not in establishing

guilt in the present situation. (See Second Division Awards Nos. 5663, 5636
and 5901.)

Carrier’s right to properly charge an employe with a rule or rules infrac-
tion is not questioned; however, once an employe is charged, it then becomes
the carrier’s responsibility to prove such charge, based upon the record.
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Carrier is confined to issues involved in’ ‘the:charge, and cannot expand such
charge during hearing. The present case, when viewed in this perspective,
falls short of the intent of Rule 34 and many Awards of the Second and other
Divisions dealing with this issue; and we request your Board to so find.
(See Second Division Awards 4014 and 4928.) Further, it is submitted that
claimant was disciplined account of:

“Failure to properly apply Chicago Pneumatic Actuator Motor
to hitch lock screw on Trailer FTZ 506159 for unlocking purpose.”
(See Employes’ Exhibit F.) '

which was not the charge for which he was being -investigated. Record indi-
cates that the investigation failed to develop credible evidence that the
claimant was either negligent in the performance of his duties on January
19, 1969, or that he failed to observe any safety or operating rule; therefore,
employes request that the Board sustain the position of the organization in
the instant claim and order the carrier to remove the ten (10) day suspended
sentence from claimant’s record. (See Second Division Award 5880.)

CARRIER’S STATEMENT OF FACTS: The claimant, James A. Wiley,
was employed as ‘'a car inspector at Carrier’s Wayne Junction TOFC Yard.
During the claimant’s regular tour of duty on January 19, 1969, he was
assigned to unlock the top hitch on trailer FTZ 506159 on car LTTX 550195.
The equipment employed by ‘the claimant was a “Chicago Pneumatic” elec-
tric piggyback hitch actuator motor with a 1-inch square drive. The Chi-
cago Pneumatic is equipped with plate safety feature attachment which when

placed in contact with the trailer bottom prevents movement of the equip-
ment. , :

On this occasion the claimant operated the gun in such a manner that
it spun around and twisted the claimant’s arm. Immediately after the claim-
ant’s injury, Car Inspector Hammond used the “Chicago . Pneumatic” and
successfully released the lock on the hitch. Moreover, on January 20, 1969,
Car Shop Foreman Butterworth inspected the hitch and locking device and
found them to be ‘without defects. : :

The claimant has been a carrier employe since February 14, 1948. His
record reveals the following on-duty accidents:

Date Injury Sustained
12/17/50 - Scalp lacerated
" * 1/5/53 ° Bruised right hand
1/29/58 - Laceration .bridge of nose; fractured nasal bone
3/21/53 ° Bruised left middle and ring fingers |
8/17/563 Lumbago — sickness
5/29/54 Lumbago - sickness o
7/6/54. Laceration right little finger
2/25/55° Bruised knuckles of fingers, right h#nd
7/19/55  Abrasion left index finger o
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Date
7/11/55
12/21/55
1/6/56
8/1/56
9/28/56
12/4/56
3/13/57
5/1/57
5/29/57
B/5/57
12/5/57
1/10/58
1/27/58
1/31/59
B/4/59
1/18/60
2/3/60
2/15/60
4/17/61
10/81/61
2/10/62
3/14/62
2/20/68
4/11/63
8/10/63
12/7/63
6/10/64
3/19/65
5/27/65
1/5/66
1/26/66
11/30/66
5/3/68
1/19/69

Injury Sustained

Lumbago ~ sickness

Pull in his back (information)

Abrasion upper portion of left thigli
Skin eruption on shin of light leg (poison)
Cut left middle finger

Laceration right thumb

Sprained left leg

Contusion and laceration, left shoulder
Laceration of right thumb

Bruise of ball of right foot

Bruised right hand

Contusion of scalp

Abrasion of skin, right cheek

Laceration of 2nd finger, left hand
Bruised nail bed of right forefinger
Myalgia of left thigh — sickness

Bruise of left knee cap

Right hand swollen

Foreign object in right eye

Contusion of right elbow

Bruise of right hip

Bad bruise, left foot

Pain in right shoulder

Muscle strain, right knee Jjoint area

Mild contusion of left forearm

Burn on penis

Strain of muscle, left shoulder
Laceration of left thumb

Mild abrasion and contusion, right wrist
Mild strain and contusion, left back and leg
Sprained right knee ‘
Mild sprain of left shoulder

Mild strain, left side at groin

Acute sprain of left elbow

On January 26, 1969 the claimant received the following notice:

“In accordance with Rule No. 34 of the Agreement between
System Federation No. 109 and the Reading Company, you are
hereby notified to present yourself for hearing ang investigation in
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connection with personal injury sustained by you January 19, 1969
at Wayne Junction TOFC Yard, and your previous personal history
of injuries sustained by you as an employe of the Mechanical
Department.

This hearing and investigation will be held on Thursday, Janu-
ary 30, 1969 at 9 A.M., Office of Division General Supervisor of
Locomotives and Cars, Room 304, Reading Terminal, Philadelphia,
Pennsylvania, to determine your responsibility, if any, in the matter.

Should you desire to have a representative and/or witnesses
present, please arrange for their presence at the above hearing and
investigation.”

A hearing and investigation was conducted on February 3, 1969. Those
present were: R. P. Ciarrocchi, Division General Supervisor Locomotives and
Cars; W. J. Butterworth, Foreman, Car Shop, Port Richmond; E. R. Ham-
mond, Car Inspector, Wayne Junction; M. Werner, Manager of Safety;
M. DiMascio, Local Chairman, Brotherhood Railway Carmen of America, and
the claimant’s designated representative; and the claimant, J, A. Wiley.
Subsequent to the hearing and investigation the discipline assessed against
the claimant was ten days suspended suspension.

The disciplinary record of the claimant reveals:

1. September 2, 1948 Reprimand. Violation of Safety Rule 4
causing lost time due to accident.

2. September 30, 1948 Reprimand. Failed to note brake shoe
missing on SLSF 85360. ’

3. August 31, 1954 Reprimand. Failed to detect decayed run-
ning board on ACL Car 52302 on inspection at 8rd and
Berks Sts. 7-7-1954 and exception taken by I.C.C. Inspec-
tor at Woodbourne on 7-9-1954.

4. December 21, 1961 Reprimand. Failure to take proper pre-
cautions while driving Rental Truck R-150 into damaged
street area, causing steering wheel to twist, causing in-
jury to his right elbow, 10-31-61. .

5. May 24, 1963 Reprimand. Failure to take necessary pre-
caution before walking between cars and platform, re-
sulting in his slipping and falling, causing personal in-
jury, 4-11-1963.

The agreement between Reading Company and System Federation No. 109,
AF1L~CIO, effective January 16, 1940, corrected February 1, 1951, is on file
with your Board and is incorporated herein by reference. Carrier has attached
a copy of the hearing and investigation transcript.

POSITION OF CARRIER: Carrier submits that a review of the tran-
script clearly reveals that the claimant’s injury to his arm on January 19
1969, resulted from his careless disregard for his personal safety. The claim-’
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ant described his attempt to remove the lock of the top hitch on- trailey
FTZ 506159, car LTTX 550195 as follows: - A

“A. I got up on the fiat car, unlocked the lock of the top hitch,
placed impact wrench on top hitch and I proceeded by pulling
the switch and the gun spun around and hit the bottom of
trailer. The impact wrench came out, fell towards the floor

twisting my arm, not releasing the top hitch. Then 1 was taken
to the hospital.” :

~ The tool used by the claimant was a Chicago Pneumatic electric piggy-
back hitch actuator motor with a 1-inch square drive. This piece of equip-

to the socket screw, the Plate is 'in firm, level cortact with the trailer bot.
tom and hence the equipment is prevented from jerking, moving up, down,
to the side, or turning around. In the event that the “Chicago Pneumatic” ‘is
not properly applied to the socket lock screw of the hitch the safety plate
attachment will not rest firmly and completely against the trailer bottom s0
as ‘'to obtain the safety effects of the device.- Hence, the operator of this
equipment must concern himself with properly attaching the “Chicago Pney.
matic” in order that the safety plate measuring %-inch thick, .and 6 by 8%
inches, rests completely against the trailer bottom.

Carrier contends that the moving of the “Chicago Pneumatic” and the
subsequent injury to the claimant was the result of his lack of caution in -
applying the device. Proof that the incident resulted from human error

Moreover, Foreman Butterworth inspected the hitch and locking device on
January 20, 1969, and found them to be in perfect working order.

Carrier submits that there is sufficient evidence in the record to estab-
lish the claimant’s responsibility for his injury. Your Board has long accepted
the imposition of discipline for the disregard of personal safety. See See-
ond Division Awards 2134 and 5244, Second Division Award 5677 invites
consideration of two other factors present in the instant case,

other employe placed in the same circumstances without resu
angd other injuri -




left, farparm
—

R =

l
4

left index finger .
left middle finger (three times)
left ring finger
left knee cap
" left thigh (two times)
left leg (two times)
left foot
back (two times)
penis
groin
_right shoulder
right hand (three times)
right knuckles
right thumb (two times)
right forefinger
right little finger
right elbow
right hip
right knee (two times)
right shin
right foot

These injuries have caused the claimant to lose fifty-seven working days.
Clearly the claimant’s injury record reveals him to be a menace to both
himself and his fellow workers. Carrier contends it has an obligation to
resort to disciplinary measures to impress upon an employe the absolute ne-
cessity for careful, safe and prudent work habits. Carrier only requires that







