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Proceeding on petition for enforce-
ment of order of National Railroad Ad-
justment Board, First Division. The
United States District Court for the Dis-
trict .of Colorado, Alfred A. Arraj, J.,
allowed judgment for nominal damages
instead of for a full day’s pay for each
incident of railroad’s collective bargain-

ing contract violation, and appeal and

cross appeal were taken. The Court of
Appeals, David T. Lewis, Circuit Judge,
held that since review of awards of the
board are limited to matters within scope
of jurisdiction of board’s division, de-
fenses other than jurisdictional are not
subject to judicial review, that board’s
determination of amount of award was
final absent jurisdictional defect, and
that measure of damages offered no ju-
risdictional question.

. Remanded with instructions to en-
force award.

See also D.C., 31 F.R.D. 297.

L Labor Relations €=488 .
When judgment allowing nominal

damages in amount of one dollar per day

rather than a full day’s pay for each in-
370 F.2d—53

stance of railroad’s collective bargaining
contract violation involving “herding”
of locomotives was entered before en-
actment of Railway Labor Act amend-
ments curtailing review, jurisdiction ex-
isted in District Court for each facet of
the judgment, including reassessment of
National Railroad Adjustment Board’s
award of a full day’s pay for each claim
filed. Railway Labor Act, § 3, subd.
1(m) as amended 45 U.S.C.A. § 153, subd.
1(m).

2. Labor Relations €476

Regardless of correctness at time of
entry of District Court’s judgment which
allowed nominal damages rather than the
full day’s pay awarded by National Rail-
road Adjustment Board for each incident
of railroad’s collective bargaining con-
tract violation involving “herding” of
locomotives, Court of Appeals was re-
quired to give appellate consideration to
that judgment in view of Railway Labor
Act amendments deleting exception of -
money awards from provision making
awards of the board final and binding
and making its findings and order con-
clusive. Railway Labor Act, § 8, subd.
1(m, p, q) as amended 45 U.S.C.A. § 153,
subd. 1(m, p, q).

3. Courts €256

Repeal of law conferring jurisdic-
tion, absent savings clause for pending
cases, destroys jurisdiction in pending
cases.

4. Labor Relations €479
Refusal of National Railroad Adjust-

ment Board to apply rule of res judicata
or collateral estoppel and board’s affirm-
ative application of full day’s wage as
measure of damages for each of rail-
road’s collective bargaining contract vio-
lations involving “herding” of locomo-
tives did not entitle railroad to have the
order set aside, in view of Railway Labor
Act amendments eliminating exception of
money awards from provision that
board’s awards shall be final and binding
and making board’s findings and order
conclusive. Railway Labor Act, § 3,
subd. 1(m, p, q) as amended 45 U.S.C.A.
§ 168, subd. 1(m, p, q).
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5. Labor Relations €483

Since review of awards of National
Railroad Adjustment Board is limited to
matters within scope of jurisdiction of
board’s division, defenses other than ju-
risdictional are not subject to judicial
review. Railway Labor Act, § 3, subd.
1(p) as amended 45 U.S.C.A. § 153,
subd. 1(p).

6. Labor Relations €=465
National Railroad Adjustment

Board’s determination of amount of
award is final absent jurisdictional de-
fect, and the measure of damages offers
no jurisdictional question. Railway La-
bor Act, § 3, subd. 1(m, p, q) as amend-
ed 46 U.S.C.A. § 153, subd. 1(m, p, q).

7. Jury €=34(1)

Railway Labor Act amendment mak-
ing findings of National Railroad Ad-
justment 3oard conclusive and preclud-
ing review of board’s orders requiring
payment of money damages does not vio-.
late Seventh Amendment right to trial
by jury. Railway Labor Act, § 3, subd.
1(p) as amended 465 U.S.C.A. § 153, subd.
1(p); U.S.C.A.Const. Amend. 7.

8. Labor Relations €476
Railway Labor Act amendments cur-

tailing judicial review of awards of Na-
tional Railroad Adjustment Board re-
quire no further administrative proceed-
ings after effective date of amendment
to be applicable. Railway Labor Act § 3,
subd. 1(p) as amended 45 U.S.C.A. § 153,
subd. 1(p).

—

James L. Highsaw, Jr., Washington,
D. C., (Philip Hornbein, Jr., Hornbein &
Hornbein, Denver, Colo., and Mulholland,
Hickey & Lyman, Toledo, Ohio, of coun-
sel, on the brief), for appellants and
cross-appellees.

Martin Lucente, Chicago, Ill.,, (Ernest
Porter, Kenneth D. Barrows, Denver,
Colo., Walter J. Cummings, Jr., Richard
H. Compere and Sidley, Austin, Burgess
& Smith, Chicago, Ill., of counsel, on the
brief), for appellee and cross-appellant.
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Before MURRAH, Chief Judge, and
PICKETT and LEWIS, Circuit Judges.

DAVID T. LEWIS, Circuit Judge.

On January 15, 1962 appellants filed in
the District Court for the District of
Colorado a petition under section 8 First
(p) of the Railway Labor Act, 45 U.S.C.
§ 163 First (p), seeking enforcement of
an order of the National Pailroad Ad-
justment Board, First Division. The
Board order had granted the sum of
$472,000 to-the individual-appellants, em-
ployees of the appellee railroad and mem-
bers of the appellant Brotherhood, as an
award compensating the claimants for
services required by the railroad in viola-
tion of their collective bargaining agree-
ment. The contract controversy involved
the “herding” of locomotives and the
award constituted a full day’s pay for
each claim filed. By its judgment, the
district court held that substantial evi-
dence supported the Board’s determina-
tion that the railroad had violated the
terms of its collective bargaining agree-
ment but that the Board had incorrectly
determined the proper measure of the
allowable award. The district court al-
lowed judgment for nominal damages in
the amount of one dollar per day rather
than a full day’s pay for each incident
of contract violation. By appeal and
cross appeal the parties assert error in
that portion of the judgment thai is ad-
verse to their respective interests.

[1] At the time judgment was en-
tered in the district court jurisdiction
existed for each facet of the judgment in-
cluding the reassessment of the amount
of the award. 45 U.S.C. § 168 First (m);
Gunther v. San Diego & A. E. Ry., 382
U.S. 257, 86 S.Ct. 368, 16 L.Ed.2d 308.
And the case was first submitted to this
court in such posture of the governing
law. However, on June 20, 1966 the
Railway Labor Act was amended by Pub-
lic Law 89-456, 80 Stat. 208, which pro-
vided for severe restraints on the scope
of judicial review of awards of the Rail-
road Adjustment Board.?

1. The parties have since filed supplemental briefs.
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Prior to the 1966 amendment, section
8 First (m) of the Railway Labor Act
read in pertinent part:

“The awards. of the several divisions
of the Adjustment Board shall be
stated in writing. A copy of the
awards shall be furnished to the re-
spective parties to the controversy, and
the awards shall be final and binding
upon both parties to the dispute, ex-
cept insofar as they shall contain a
money award. * * #»

This provision was amended by section
2(a) of the 1966 Act by deleting the
words “except insofar as they shall con-
tain a money award.”

Prior to the 1966 amendment, section
8 First (p) of the Railway Labor Act
provided that in suits for enforcement of
Adjustment Board awards in the district
courts of the United States, “* + *
the findings and order of the division of
the Adjustment Board shall be prima
facie evidence of the facts therein stated
* % w» Mhig language was changed
by the 1966 amendment to read as fol-
lows:

“% % % the findings and order of

the division of the Adjustment Board

"shall be conclusive on the parties
* * *

A new paragraph (q) was added to
section 3 First of the Act which gives
any aggrieved party the right to peti-
tion a district court for review of an Ad-
justment Board decision and provides
that “On such review, the findings and
order of the division shall be conclusive
on the parties, except that the order of
the division may be set aside, in whole
or in part, or remanded to the division,
for failure of the division to comply with
the requirements of this Act, for failure
of the order to conform, or confine it-
self, to matters within the scope of the
division’s jurisdiction, or for fraud or
corruption by a member of the division
making the order. The judgment of the
court shall be subject to review as pro-

vided in sections 1291 and 1254 of title
28, United States Code.”

[2,3] As we have earlier indicated,
this action was pending before us on J une
20, 1966, the effective date of Public Law
89-456. It is very clear that the judg-
ment of the district court, regardless of
its correctness when entered, must now
be given appellate consideration in view
of the amendments to the controlling
statutes. Carpenter v. Wabash Ry., 309
U.S. 23, 26, 27, 60 S.Ct. 416, 84 L.Ed.
568. See also Hines v. Davidowitz, 312
US. 52, 61 S.Ct. 399, 85 L.Ed. 581;
American Steel Foundries v. Tri-City
Central Trades Council, 257 U.S. 184, 42
8.Ct. 72, 66 L.Ed. 189. And it has spe-
cifically been held that the repeal of a
law conferring jurisdiction, absent a
savings clause for pending cases, de-
stroys jurisdiction in pending cases.
Bruner v. United States, 848 U.S. 112,
72 S.Ct. 581, 96 L.Ed. 786. Our case
falls squarely within the compulsion of
those rules, for with the repeal of the
district court’s jurisdiction to review
money awards the jurisdictional founda-
tion for its judgment as to the amount
of the award no longer exists. The judg-
ment in such respect must be set aside,
unless, as the appellee rajlroad contends,
the Board order is invalid even within
the scope of the amendments or Public
Law 89-456 is unconstitutional in incep-
tion. :

[4-6] Section 2(d) of Public Law 89—
456 provides in part that an order of the
Adjustment Board “* #* « may not
be set aside except for failure of the or-
der to conform, or confine itself, to mat-
ters within the scope of the division’s
jurisdiction * * #» 4 appellee
railroad projects against the amended
statute a continuation of two of their
original protests to the Board decision
and order: refusal of the Board to ap-
ply the rule of res judicata or collateral
estoppel # and the affirmative applica-
tion of a full day’s wage as the measure
of damages for each instance of contract

2. An earlier Board decision had upheld the railroad’s position concerning the contract duty to

“herd” locomotives.
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violation. We can accord no merit to the
claim that, under present limitations on
review, the order can or must be set
aside. The defenses of res judicata and
collatera]l estoppel are affirmative de-
fenses that, even prior to the amendment,
were doubtful subjects of judicial re-
view. See Hodges v. Atlantic Coast Line
R.R, 5 Cir., 363 F.2d 534, interpreting
Gunther v. San Diego & A. E. Ry., 382
U.S. 257, 86 S.Ct. 368, 15 L.Ed.2d 308.
Since review under the cited portion of
Public Law 89456 is now limited “to
matters within the scope of the divi-
sion’s jurisdiction,” defenses other than
jurisdiction defenses are not subject to
judicial review by virtue of the specific
wording of the statute itself. So, too,
the Board’s determination of the amount
of the award is final absent a jurisdic-
tional defect. The measure of damages,
like the application of affirmative de-
fenses, offers no jurisdictional question.

{7] Finally, the railroad contends
that Public Law 89456, by making the
findings of the Poard conclusive and by
refusing review of an order requiring the
payment of money damages, is violative
of the Seventh Amendment right to trial
by jury. We can place no constitutional
significance in the statutory amendments
as such. The right to a jury in the dis-
trict court existed before the 1966
amendments and it exists now. The
significance of the amendments lies in
bounding the already limited scope of ju-
dicial review so that the merits of the
controversy are in reality a closed ques-
tion after determination by the Board.
Such power in Congress is recognized by
- the Supreme Court as proper in the field
of railway labor law in Gunther and re-
flects the theory that compulsory arbi-
tration of labor disputes must be final,
for the “federal policy of settling labor
disputes by arbitration would be under-
mined if courts had the final say on the
merits of the awards.” United Steel-
workers of America v. Enterprise Wheel
& Car Corp., 863 U.S. 598, 596, 80 S.Ct.
1358, 4 L.Ed.2d 1424.

[8] Although the Board’s considera-
_tion of the issues was prior to the effec-
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tive date of Public Law 89-456, the
amendments do not require any further
administrative proceedings. Cf. Trans-
portation-Communication Employees
Union v. Union Pacific R.R., 87 S.Ct.
369, decided December 5, 1966. Accord-
ingly the case is remanded to the dis-
trict court with instructions to enforce
the award.

Garland FIELDS, Appellant,
v.
UNITED STATES of America,
Appellee.
No. 10684.

United States Court of Appeals
Fourth Circuit.

Argued Dec. 5, 1966.
Decided Jan. 5, 1967.

Defendant was convicted in the
United States Distriet Court for the
Eastern District of Virginia, Oren R.
Lewis, J., of violations of the narcotics
laws, and he appealed. The Court of
Appeals held that conviction was not im-
proper because of failure to sever where
codefendant who testified made no at-
tempt to incriminate defendant who did
not testify, other than to confirm lat-
ter’s presence when alleged illegal action
was formulated and carried out.

Affirmed.

1. Criminal Law €=578

Defendant in narcotics prosecution
was not denied a speedy trial where, al-
though 11 months elapsed between date
of alleged offenses and actual trial, of
which eight months was between arrest
and trial, record disclosed no instance in
which defendant was prejudiced by any



