
04 - CR H-03- 362SS BOYD. txt

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

UNITED STATES OF AMERICA CR. NO. H-03- 362 SS
HOUSTON, TEXAS

VS.
JULY 9, 2004
2:20BYRON ALFRED BOYD , JR.

TRANSCRIPT of SENTENCING
BEFORE THE HONORABLE SIM LAKE
UNITED STATES DISTRICT JUDGE

APPEARANCES:

FOR THE GOVERNMENT: MR. EDWARD GALLAGHER
MR. RICHARD MAGNESS
Ass; stant U. S. Attorneys

O. BOX 61129
Houston, Texas 77208

FOR THE DEFENDANT: MR. ROBERT SUSSMAN
H; nton Sussman Ba; 1 ey 

Dav; dson LLP
5300 Memor;al Dr;ve
Sui te 1000
Houston, Texas 77007

OFFICIAL COURT REPORTER: MS. KATHY L. METZGER
S. courthouse

515 Rusk
Room 8016
Houston , Texas 77002
713- 250- 5208

proceed; ngs recorded by mechan; cal stenography, transcr; pt
produced by computer-a; ded transcr; pt; on.

ROC

page 1



04 - CR H-03- 362SS BOYD. txt
THE COURT: united States versus Byron Boyd, criminal

NO. H-03- 362.

MR. SUSSMAN: Bob Sussman for Mr. Boyd, Your Honor.

THE COURT:

repo rt befo re today?

Mr. Boyd, have you read the presentence

THE DEFENDANT: I have, Your Honor.

THE COURT:

need to look at him.

Let me ask the marshal to si t down.

Thank you.

You r attorney has fi 1 ed obj ecti ons to the

presentence report. The objection to paragraph 69 i s

sustai ned. I thi nk your proper rol e was as a manager or

supervisor under section 3Bl. , and therefore that you should

receive a plus three instead of a plus four.

Di d you have any other obj ecti ons, Mr. Sussman?

MR. SUSSMAN: NO, si r , that was the substanti 

obj ecti on 

THE COURT: Mr. Boyd -- yeah , the factual obj ecti ons

have all been corrected i n the addendum -- do you have any

obj ecti ons of your own to the presentence report?

THE DEFENDANT: NO, Your Honor.

THE COURT: All ri ght . I adopt the presentence

report.
I find that your total offense level is 21 , your

criminal -- 23, excuse me, your criminal history category is I

and your gui deli ne range i s 46 to 57 months i n pri son.

The uni ted States has fi 1 ed a moti on for downward

departure, which I will grant. The government seeks a three

1 eve 1 adj ustment. so, in light of my previous ruling, that

woul d bri ng the government 
I s recommendati on down to 33 to 41
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Are you wi th me so far?

MR. GALLAGHER: Yes, I am, Your Honor.

All ri ght . I have read your sentenci THE COURT:

memorandum, so you don t need to repeat what s i n there.

may now make a statement and present any i nformati on i n

You

mi ti gati on of you r sentence and then Mr. sussman may make any

argument on your behal f.

THE DEFENDANT: Thank you, Your Honor. The fi rst

thi ng I need to say, and I want to say publ i cl y, i s I accept

full responsi bi 1 i ty for my acti ons. The shame and

responsibility falls squarely on my shoulders, no one else.

The other thi ng about the tragedy of thi s whol e

event that I thi nk i s not so obvi ous to the worl d i s the

personal and private tragedy that I ve caused a number of

peopl e, my fami 1 y and my close fri ends.

pub 1 i c outcome of i t i s .

We all know what the

publicly I would like to apologize to my wife and

my son and daughter, grandson and some very dear fri ends and

members of the organi zati on and other fri ends throughout the

country who expressed thei r support. In tryi ng to thi nk of the

words to use to ask for forgiveness or the apology, there

only two words that come to mi nd and those are to them I say

thank you for the love, ki ndness and support and I ' m trul y

sorry and ashamed for my acti ons. And I have been overwhelmed

by that support and particularly overwhelmed by the folks that

ve sat across the table from and argued against my whole

career and I' m truly amazed.
gratified by it.

m not entitled to it, but I

The other concern that I have i s -- and I wasn
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I was a parti ci pant i n a perverse corrupti on and

THE COURT: Let me ask you, what can be done to

The DLC program provi des an i nherentcorrect thi s scheme?
i ncenti ve for lawyers to be referred these very ucrati ve

cases. How can thi s system be corrected to destroy or reduce

that i ncentive?

THE DEFENDANT: My belief, Your Honor, is this,

that -- I thi nk maybe to defi ne one thi ng fi rst and then I

answer your question , because I think the two go together. The

system has gone on for generations.

stand here -- or I stand here today.

The system goes on as we

The system wi II go on

tomo r row.

what needs to be done, i n my opi ni on, i s to look

at the very genesi s of the system. It just i sn ' t at the top

level of the organization , but at the bottom level of the

organi zati on. I know from deal i ng wi th the pol i ti cs and the

i nsi de of the organi zati on that there s a huge amount of

control that s generated by these DLCS, and you have to be abl e

to counter that. And the way you have to counter that, I
thi nk, i s wi th the abi 1 i ty for government to get i n and have

the knowledge and understanding and to follow the trails that

need to be followed and where they go to get to the core base,

the pol i ti cal base of these DLCs wi thi n the organi zati on. And

I would say this, I don t think this corruption is limited to

I have a fi rm bel i ef i t goes way beyond that, i nto allUTU.

rail labor. And the genesis of it is at the very lowest level.

And trying to control the internal politics of the organization

becomes extremely difficult when you have all these forces

coming from below up. They re the ones that control the votes.
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They re the ones that control a lot of the policies of the

organi zati on.

THE COURT: so, you re sayi ng the DLCs cont ro 1 the

1 oca 1 uni on offi ci a 1 s?

THE DEFENDANT: Absolutely, absolutely. They re more

pervasive there and more powerful there than they ever were at

the international level, because they control the absolute base

of the organi zati on. And you can bel i eve thei r support i 

either generated because the individual members think they

wonderful lawyers or do a good job or for other reasons.

to some they re very good lawyers and do a very good job.

And

There are many other reasons that they get thei r support. And

I thi nk the government needs to look i nto that.

And one of the thi ngs that I was goi ng to say,

and it also answers your question, is I ve committed to the

government and Mr. Gall agher to do whatever I can, now and i n

the future, to help clean up that corruption and try to get

that control away.

THE COURT: Yeah, I thi nk thi s -- i t' s become apparent
to me readi ng the i nformati on i n thi s case that thi s si tuati on

is longstanding and systemic, and I m not sure case-by-case

cri mi na 1 prosecuti ons are the most effecti ve way to root out

the i nherent i ncenti ve that exi sts under thi s regi me.

government thought about some legislative solution?

Has the

The government has, i n fact, YourMR. GALLAGHER:

Honor, and we re hopeful that we can address that i ssue, but

Mr. sussman and his folks would probably have a greater

i nfl uence than the u. S. Attorney s offi ce i n tryi ng to get

audi ences wi th those folks. In fact, one DLC, an honest DLC,
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i s the son of aU. S. Senator. so, certai nl y there are ways to

provi de i nfl uence to change thi s system , but as Mr. Boyd

menti oned, i t goes back - - i t actua 11 y goes back to the tu rn of

the Ni neteenth Century when the FELA came i nto exi stence i 

1906, whi ch created thi s 1 i mi tl ess amount of money that coul d
be awarded to damages. So, i t ' s very ucrati ve for lawyers to

get that FELA work and i n competi ti on, there s so many lawyers

that want i t, they are wi II i ng to pad the pockets of uni on

officers or help their campaigns in order to get or retain that

desi gnati on.

That s the system that we found as a result of a

cooperating lawyer in El paso in June of 1999. And had i t been

reversed and had a uni on offi cer come to us and sai d thi s

was going on, perhaps we d have 35 lawyers before the Court

today, You r Honor, who woul d have been caught up i n thi s

thing. But i t was the other way around and we had to cl ean

out the uni on. And, in fact, the lawyers did playa role in
thi s corrupti on, and they re not free of i t, other than the

criminal immunity as a result of their testimony. But there

no qui ck fi x. It is an evolutionary process, which we hope

Mr. Boyd, i n the posi ti on that he hel d and the i nfl uence that

he held, will continue to assist us in trying to bring about

some reform , whi ch the current uni on i s, even though there are

some individuals up there that these people don t care much

for, they are bri ngi ng outsi ders i n to try to change the
system.

They have removed over 70 percent of the DLC as a

resul t of requi ri ng affi davi t submi ssi ons , have you pai d money,

were you i nvo 1 ved i n thi s case. swear that you have or you
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we ll , 70 percent elected not to send the form i n,

because obviously they had a problem. So, they were ki cked off

the li st. They re no longer desi gnated. That was the fi rst

major step in the reform. And, yes, we are ooki ng i nto the

others and hopeful that the uni on wi II use a system of

selection that is not exclusive to the president, that involves

a commi ttee, that wi II vet and choose someone based on

qual i fi cati ons.

THE COURT: But then I can see the need - - I ve t ri 

a numbe r of FELA cases and the 1 awye rs who handl e those cases

are generally excellent lawyers. I can see that union members

who suffer severe i nj uri es need to be referred to competent

lawyers to get the maximum recovery for them. On the other

hand, those cases are not the most di ffi cul t cases to wi 

because the way the 1 aw i so, i t ' s not the hardest case a

lawyer has, to wi n one of those cases. So, I can see the uni 

wants to refer members to good lawyers who will competently

represent them and perhaps to have the lawyers help out on less

well-paying cases, but there s got to be a way to refer union

members to competent lawyers wi thout the qui d pro quo i nherent

i n the old system.

MR. SUSSMAN: May I menti on somethi ng, Your Honor?

Ever si nce we entered our pl ea several months ago, I have

worked wi th Mr. Boyd -- Mr. Boyd sti II cares a tremendous

amount about the uni on and i ts members, but as he stated, i 

well-aware of the potential for abuse of the systemic problem.

And we met wi th Mr. Gall agher and the Labor Department and

other people, not only as part of our cooperation, but

somethi ng that Mr. Boyd wants to do.
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conti nue to work wi th -- he s got a number of fri ends i n

management i n the rai 1 road. you ve seen all the letters.

THE COURT: One thi ng that s i mpressi ve i s the letters
of support written on behalf of both Mr. Little and Mr. Boyd

from rai 1 road executi ves who you ve faced over the bargai ni ng

tabl e for years. s apparent that both Mr. Boyd and

Mr. Little were excellent union officials who were looking out

for thei r membershi p. m not cri ti ci zi ng them as uni 

offi cers. The probl em was thi s fraud that became systemi c as a

part of that role as president.

MR. SUSSMAN: well, the point I was making, Your

Honor, i s we re i n the process of tryi ng to address that

si tuati on, not just wi th the uni ted States Attorney s offi ce,

who m; ght not be ; n the r; ght pos; t; on to do 1 eg; sl at; ve

th; ngs, but othe r people who may; n fact be.

THE COURT: okay. Di d I ; nterrupt you? m sorry if

I did.

THE DEFENDANT: No, si r, Your Honor. In fact, that

what I wanted to say, and I thank you for maki ng i t cl ear, to

present i t that way. The p rob 1 em needs to be cleaned up and

the corrupti on i s pervasi ve and unt; 1 you get to the core , not

a lot will change. And we need to figure out how to do that.

And I' ve commi tted to the gove rnment and to you and to anyone

else, that I will continue to put all of my efforts ;n that

di recti on.

Lastly, I' ve learned a very valuable and a very
expensive lesson through this process and this tragedy has
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taught me one thi ng, and that' s the deeper appreci ati on of 1 i fe

and what one can do wi th one s 1 i fe. And I wi II commi t to you

and wi II i ngl y accept whatever your deci si on may be, but I wi 

commi t to you that I wi II dedi cate the remai ni ng days of my

life to helping society, helping the underprivileged and less

fortunate peopl And I would ask and pray that you give me

the ability to do that as an active member of the community,

that with whatever tools and talents I' ve got given to me, I

can utilize for a better purpose. That s all.
THE COURT: Thank you. Mr. Sussman.

MR. SUSSMAN: Your Honor, I ve been doing this a long

time now.

THE COURT: And you re getti ng better as you do i t.

MR. SUSSMAN: I don t know about that, Judge. But

Byron Boyd is one of the most worthwhile people I think I'

ever represented. The Court has the authority because of the

5K1 moti on to do what i t thi nks i s appropri ate i n thi s case,

even wi th --

THE COURT: why don t we just cut to the chase and

tell you what my concern is.
MR. SUSSMAN: Yes, sir.
THE COURT: obviously Mr. Boyd benefited less from the

scheme than Mr. Li ttl e.

MR. SUSSMAN: Yes, sir.
THE COURT: It' s the obstructi on enhancement that

brings him on a par with Mr. Little in my mind.

MR. SUSSMAN: Yes, si r.

And I m basically thinking aboutTHE COURT:

sentenci ng hi m to the same sentence I gave Mr. Li ttl e, because
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I can t really distinguish them. weighing it all, I think

that, although we re not supposed to consider sentencing

pari ty, i t ' s not somethi ng we overlook.

MR. SUSSMAN: I understand, Your Honor.

THE COURT: So, I just want to -- I ll ask

Mr. Gallagher to respond. That s less than what he requested,

but si nce he has fi 1 ed a moti on, you re ri ght.

MR. SUSSMAN: well, maybe I shoul d 1 i sten to

Mr. Gall agher before I spend a lot of ti me wi th the Cou rt, You r

Honor.

THE COURT: NO, I want to hear what you have to say.

MR. SUSSMAN: I think, Your Honor, you know, if I

was -- if I had my druthers, I d suggest a split sentence, Your

Honor. I understand the court s concern. I di d want to --

THE COURT: The probl em i s peopl e ; n the; r posi ti on,

in union leadership, it sends a wrong message, to give a

sentence that doesn t i nvo 1 ve confi nement. m just -- it just

sends the wrong message to uni on members and to ci ti zens of

thi s country.

MR. SUSSMAN: I understand.

THE COURT: I hear your argument.

MR. SUSSMAN: I understand, Your Honor. Then I won

address the vi s-a-vi s Mr. Li ttl e and I won t address some of

the other thi ngs that I was goi ng to tal k about. But I do

want the Court to know that, and rel evant to what you were

sayi ng, Your Honor, here today wi th Mr. Boyd i s John Marchand,

the V. P. of uni on paci fi c -- can you stand up here -- as

support for Mr. Boyd, as well as Steve Revelli , a union member.

The uni on sort of suggested that members shoul dn ' t come to thi 
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thing. But Mr. Revelli has come here on his own from seattle

to joi n Mrs. Boyd and thei r son Byron, to show support for Mr.

Boyd.

You know, i n tal ki ng to everybody, Your Honor,

not to go back over old stuff that we ve already talked about

even Mr. Gallagher in conversations, you know , everybody that

we talk to says that Byron Boyd is just a natural leader.

has changed the uni on. He is the only person that has obtained

two nati onwi de contract rank-and- fi 1 e agreements. s unheard

of i n the uni on . And one of the agreements was obtai ned whi 1 e

he was under i ndi ctment. s just a natural leader.

s worked with -- he s created a whole

di fferent atmosphere wi th the rai 1 road that weren I t there

before. s averted two national strikes by just sitting down

and wo rki ng wi th people. Thi s i s an unusual case, You r Honor.

In compari ng peopl e, I understand where the

Court' s comi ng from on the obstructi on i ssue. I would suggest

that all the changes that Byron Boyd has effected si nce he

became presi dent -- and I understand the probl ems that he has.

I understand that he s got thi s tragi c fl aw that he got i nto

the system and parti ci pated i n thi s corrupt system -- suggest

that he mi ght -- i f the Court i s cons; der; ng i ncarcerati ng

Mr. Boyd, that i t consi der somethi ng less than 24 months, but
that s just me doing about five minutes of begging, Your Honor.

That I s why, Your Honor , and we d appreci ate any i ndul gence of

the Cou rt .

THE COURT: Mr. Gallagher.

well, Your Honor, certainly anyMR. GALLAGHER:

sentence i mposed on thi s gentleman shou 1 d be on par wi 
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Mr. Little. of course, the i ssue that the government consi ders

i s Mr. L i ttl e ' s comi ng forward in December of 2003 --

THE COURT: I understand.

MR. GALLAGHER: -- and the two and a half months of

work 1 eadi ng up to the --
THE COURT: I understand that and that' s -- i n the

normal scheme of things, Mr. Little would -- because he pled

earl i er, he was the second person to pl ead, hi s testi mony

certai nl y enhanced the deci si on of the last two defendants,

Mr. Boyd and Mr. Rookard to pl ead. But someti mes i t takes the

tutelage of a good lawyer and thoughtful consideration to get

to that stage. And you got pai d by the month. Didn t your

green check still cash during that period of time?

MR. GALLAGHER: It stays the same, You r Honor.

THE COURT: All ri ght . So, I understand the

frustration, but anyway, let s get to the merits.

thi nk?

what do you

MR. GALLAGHER: Certainly, Your Honor, a 5K gives the

Court the door to go as far as i t wants. And in this case, it

is justice we seek , and Mr. Boyd serves 24 months, the same as

Mr. Li ttl e, i ndeed, the government sees that Mr. Li ttl e ' s

conduct was much more pervasive. The obstruction issue was the

most di sturbi ng thi ng for Mr. Boyd. But we embrace hi s

conti nued cooperati on. He i s an i ndi vi dual wi th great

intellect and great influence. And usi ng that i nfl uence and

others through hi s attorney to make the changes we need, we

look forward to i n the future.
Mr. Boyd, I sentence you to 24 months i nTHE COURT:

pri son.
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I will allow voluntary surrender.

followed by three years of supervised release.
That will be

In addi ti on to standard condi ti ons, you wi II not

possess a fi rearm or dangerous weapon. You wi 11 provi de the

probati on offi cer access to all requested fi nanci a 1 i nformati on

and wi II not i ncur any new credi t charges.

condition for urinalysis testing is waived.

The mandatory

YOU will pay now a $10, 000 fine.

now the mandatory $100 speci al assessment.

You wi II pay

ve already granted the motion to dismiss the

other counts.

MR. GALLAGHER: There is an order of criminal

forfeiture that we hand to the Court. There s al so an

understanding of a 12-month period by which to pay that money

back to the government. s not due all at the same time.

THE COURT: Mr. Sussman, has the government compl i ed

fully with the plea agreement?

MR. SUSSMAN: Yes, Your Honor.

THE COURT: All ri ght. Then you have no ri ght 

appea 1 .

Finally, I want to ask Byron Boyd, III, to stand.

Thank you for the letter you sent me. And for the letter your

father wrote you. That was one of the most movi ng thi ngs I

ever read i n a presentence report. I hope you 
I II conti nue to

respect your father as you di d when that letter was wri tten.

MR. BOYD, III: Thank you, Your Honor.

MR. SUSSMAN: Your Honor, one other thing, if it s at

all possible , there is a federal prison camp in sheridan,

oregon , whi ch i s near -- the closest thi ng to Mr. Boyd' s --
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THE COURT:

that faci 1 i ty .

I wi II recommend that he be confi ned to

MR. SUSSMAN: Thank you, Your Honor. you

remanded -- you re excused under the same condi ti ons. Thank

you.

(concluded at 2:40 p.

* * *

I certi fy that the foregoi ng i s a correct transcri pt from the

record of proceedi ngs i n the above-enti tl ed cause, to the best

of my abi 1 i ty .

Kathy L. Metzger
offi ci al Court Reporter

Date
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