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UNI TED STATES OF AMERI CA

NATI ONAL NMEDI ATI ON BOARD

In The Matter O :
Application of the UNI TED
TRANSPORTATI ON UNION al l eging a : File No. CR-6624

representation di spute pursuant
to Section 2, Ninth of the Railway :
Labor Act, as anended invol ving
enpl oees of UNI ON PACI FI C RAI LROAD :

COVPANY

Nat i onal Medi ati on Board
East Tower
1301 K Street, N W
Room 250 East
Washi ngton, D.C.

Thur sday, July 8, 1999

The above-entitled natter cane on for hearing, before the
Honorabl e Benetta M Mansfield, Senior Hearing O ficer, assisted by
Ri chard Hanusz, Mediator, pursuant to notice, at 9:00 a.m
BEFORE:

BENETTA M MANSFI ELD, Seni or Hearing Oficer
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Public Affai

APPEARANCES

On Behalf of the United Transportation Union:

CLINTON J. MLLER, I1l. ESQ
General Counsel

United Transportation Union
14600 Detroit Avenue

C evel and, OH 44107

JAMVES L. LINSEY, ESQ
Cohen, Weiss & Sinpbn
330 West 42nd Street

New York, NY 10036-6901

At Counsel Tabl e:

DR RAY MARSHALL

Audre & Bernard Rapoport Centenni al

rs

The Lyndon B. Johnson School

The University of Texas at Austin

P.O Box Y

Austin, TX 78713-8925

On Behal f of the Brotherhood of Loconotive Engineers:

GEORGE H, COHEN, ESQ

[cont'd]
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DEVKI K. KIRK, ESQ

Bredhoff & Kaiser, P.L.L.C

1000 Connecticut Avenue, N W

Washi ngton, D.C. 20036

HAROLD A. RCSS, ESQ

Ross & Kravshaar Co., LPA
1548 Standard Buil di ng
1370 Ontario Street

Cl evel and, OH 44113-1740

On Behal f of the Union Pacific Railroad Conpany:

RALPH J. MOORE, JR, ESQ
DONALD J. MUNRO, ESQ
Shea & Gardner

1800 Massachusetts Avenue,

Washi ngton, D.C 20036

BRENDA J. COUNCI L, ESQ
Kut ak Rock

The Qmaha Bui |l di ng
1650 Farnam Street

Oraha, NE 68102
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PROCEEDI NGS
[9:00 a. m]
HEARI NG OFFI CER MANSFI ELD: On the record. This is a
continuation of the hearing in CR-6624, Union Pacific Railroad.
The UTU is still putting on its case. M. Mller, you can
call your next w tness.
MR MLLER UTU would call John Babl er
Wher eupon,
JOHN W BABLER,
a witness, was called for exam nation by counsel for the United
Transportation Union and, having been first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY VR M LLER
Q M. Babler, would you please state your nane and address for

t he record.

A That's John W Babler. M address is 719 Meadow Lane
Pal atine, Illinois.
Q M. Babler, it's ny understandi ng that on June 28 of 1970

you were hired by the fornmer Chicago and North Wstern Transportation

Company, or CNW at Appleton, Wsconsin. Correct?

A That is correct.
Q And you were hired as a trainnman.
A That is correct.

Q And that you becane qualified as a conductor on the CNWin
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Sept enber of 1970.

A That is correct.

Q And you becane qualified as a fireman for CNWin March of
1980.

A That's correct.

Q And you becane a qualified engineer of CNWin May of 1981.

A That is correct.

Q For the period June of 1970 through August of 1970, you

wor ked at or around Appleton, Wsconsin. Correct?

A Yes.

Q And from August of 1970 through August of 1977, you worked
out of Fond du Lac, Wsconsin.

A Yes.

Q And from August of 1977 through May of 1980, you worked out

of Madi son, W sconsi n.

A Yes.

Q And from May of 1980 until the present, you worked out of
Chi cago, Illinois.

A That's correct.

Q And the Chicago and North Western nmerged with the Union

Pacific Railroad Conpany in about 1995.

A That's correct, M. Mller.

Q My understanding as to your union offices is that you held
the office of local chairman from March of 1981 t hrough August of 1998.

Correct?
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A Yes.

Q But that with -- and that you were in 1987 from January to
July a general chairman. Correct?

A Yes, | represented the UTUE.

Q Al right. So your general chairmanship was with respect
during that period to the representati on of UTU engi ne service
enpl oyees. Correct?

A That is correct.

Q And that you were -- and that in about July of 1987 your
UTUE conmittee nerged with anot her general committee of UTU. Correct?

A Yes, it did.

Q And at that tine, fromJuly of 1987 through August of 1998,
you were the vice general chairman of that conbined committee

A Yes, | was.

Q And that after the retirenment of the previous genera
chairman in August of 1998, you were elected as the general chairman of
the entire committee.

A That is correct.

Q I'd like you to describe briefly the novenents that you were
required to nake with respect to your enploynent fromthe tine that you
were qualified as an engineer in May of 1981, and specifically with
respect to how often you worked as an engi neer or how often you had to
nmove back to your previous classification

A During that tinme | was prinmarily a fireman assigned to

suburban service in Chicago. Wen the Engineers Extra Board woul d be
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exhausted, sonetines it would be a couple tines a nonth, sonetines
several tinmes a nmonth, 1'd work as a | oconotive engi neer

W had what was cal |l ed the nanni ng agreenent, and there was
a l4-day fornula, and every year around the holidays we would suffer a
decline in business which would result in the furlough of firenen. At
that tinme | used my seniority, went back to the trainnen's ranks. Wiile
| was a trainnman, it wouldn't be unusual to work as an engi neer or a
fireman.

| normally went to pool service assignnments, so | was on
call. It was consistent with ny trainnan's seniority. 1'd a lot of
tinmes show up at work and I'd find out that there was a conductor and
two brakenen already there. |1'd call the crew managenent center or at
that tinme the proviso crew caller and say what's the deal. W' re out of
engi neers. You're the engineer today. So |I'd nake a round trip as an
engi neer.

Thi s woul d happen quite often, because when the CNW had the
right to furlough, they were very aggressive in doing it. So they would
cut the Engineers Board tight and in turn they would cut the Firemen's
Board tight so they were short of enployees in engine service and they
were using about -- usually when they would furlough, they'd furl ough
about 10 or 12 of us, and they basically put us on the bubble, and we
pi cked up all the work when the extra boards were exhausted.

Q Now you have had experience as general chairnman of both the
UTUE conmittee and the full general comittee that represents trainnen

and conductors as well, have you not?
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A Yes.

Q And since serving in those offices, what has been your
experi ence since 1985 when ground service enpl oyees becane the source of
supply for engineers on the CNWand then later the Union Pacific with
respect to what novenents you have noticed of conductors who becone
qual i fied as engi neers?

A It becane kind of a single Iine of progression at that point
in tinme where when the Engi neers Extra Board woul d be exhausted, the
carrier would reach down into the conductor ranks, and dependi ng on
usual ly the crew caller they would either call the senior denoted nan,
whi ch woul d be the conductor or the conductor first out that was
engi neer qualified, and they would tenporarily use himthat day or that
trip as a |l oconotive engineer.

W had the probl emconsiderably in what was call ed our
Powder River Basin, the coal field where we have an ongoi ng nanpower
probl em

Q And has that renmined true since the nerger of the forner
CNWwi th the Union Pacific in 1995?

A I would say it has increased if anything el se because we
have had consi derabl e manpower shortages as a result of service
nel t downs.

Q You were a part-tinme CGeneral Conmittee officer until August
of 1998, correct?

A That's correct.

Q And so until then you were actually working on the railroad,
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correct?

A That's correct. | nornally worked for the railroad five
days a week at that tine.

Q | amgoing to put before you what has been previously
admtted at UTU Exhibit 8-J, and | ask you if you recognize that as
excerpts fromthe Union Pacific operating rules.

A Yes. It's commonly referred to as the General Code of
Operating Rul es.

Q In terms of your practical experience in operating on train
crews up until August of 1998 when you becane full-tinme union, what is
your experience in the application of those rules as to the

responsibilities of a conductor and the responsibilities of an engi neer?

A These rules apply to both the engi neer and conduct or
equal ly.
Q Are there joint responsibilities of both the engi neer and

the conductor under those rul es?

A Yes, there are.

Q Are you famliar as an enployee with the application of what
has beconme known as the incidental work rule that becane part of the UTU
and BLE national agreenents in 1985 and 19867?

A It's coomonly referred to as Article 8. Yes, | am

Q Wyul d you describe the operation of that incidental work
rule with respect to the functions of an engi neer and an conductor on a
reduced crew?

A Essentially what it's done is taken our five and six nan
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crews as a result of crew consist which are now two man crews, a
conductor and an engineer, and it's heaped the operation of the train
sonmewhat equally on each one of those individuals.

An exanpl e would be historically the engineer woul dn't get
down and throw a switch. Now if the conductor is out of position or
back doing his work and a switch needs to be throwi ng, the engineer gets
down and throws the switch

Basically, when you inspect a passing train, that's a
responsibility of both crew nenbers to inspect that passing train.

You air tests, like for exanple a | oconotive out of the
di esel house, it's going to be a responsibility, used to be the engi neer
and firenmen that prinmarily do that.

Now it has becone the engi neer and conductor's
responsibility to do that. They assist each other in doing it. It's
usually the engineer's call as to who does what, but it is -- nornally
to expedite the nove a two person job.

Q What responsibilities do the conductor and the engi neer have

with respect to passing and reading signals on the |ine?

A They are both responsible for doing it and they both rel ay
the aspect of the signal to each other. It's required by the rules.

Q What if they disagree as to the aspect of the signal?

A If they disagree, the nost restrictive aspect that it could

be is what governs and the enployees are required to take action to
bring the train under control

Q Under the operating rules and in your experience on the
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line, what are crew nenbers other than the engineer required to do if
they feel under the operating rules the train should not be in the

direction and noving as it is?

A It is the responsibility of each individual on the train to
make -- to call it to the engineer's attention or nmake the correction
Q And if the engineer fails to take action to stop the train,

what happens then? What is the responsibility of the other crew

nmenbers?
A The ot her crew nenber is responsible for stopping the train.
MR MLLER | have no further questions on direct.
CROSS EXAM NATI ON
BY MR RCSS:
Q M. Babler -- is that how you pronounce i?
A That's correct, sir.
Q My nane is Harold Ross, and | am counsel for the Brotherhood
of Loconotive Engineers. | would like to ask you a few questions in

regard to your testinony this norning.

As | understand your testinony, for sone period of tine
after you becane an engi neer, you were working in suburban service, is
that correct?

A That's correct.

Q And by suburban service, you actually nean that you were
i nvol ved in the passenger service around the city of Chicago?

A That's correct.

Q And what was the crew consist on these passenger trains?
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A Up until 1991 it consisted of an engi neer, |oconotive
fireman, depending on the train, a conductor, a brakenan, and sonetines
ticket collector.

Q And how |l ong did you work in suburban service?

A From 1980 to -- | was one of the last firenan to be pronoted
| believe 1991.

Q Did you work in passenger service after that or did you

revert to freight service?

A I normally worked the extra boards. Wen | had sufficient
seniority to hold passenger service, | would work passenger service.

Q On passenger service does anybody ride with the | oconotive
engi neer or notornan, whatever you call it?

A We call them | oconotive engineer and nornally the cab is

occupi ed only by the |l oconotive engi neer unless he requests assi stance
from the conductor.

Q And since 1991 what has been the crew consi st on these
passenger trains?

A Primarily a | oconotive engi neer plus a conductor, a
brakenman, and if it is a longer train it has a ticket collector, too, on
it.

Q Now when you were working as a fireman prior to -- what was
it? -- about 1980 to '91? | gather you said that you were working in
passenger service that entire tine?

A Not entirely. Wien | had sufficient seniority |I would work

t he passenger jobs, because they were the preferred assignnents,
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al though I had frei ght experience during that tine when we had -- we had
essentially, M. Ross, 41 assignnments and nmaybe five or six extra board
assi gnnents and maybe we had 50 firenen, so sone of us would go to

freight to keep up our freight experience.

Q So did you work as an engineer in freight service fromtine
to tinme?

A Yes, | did, off the extra board.

Q And t hat was between what years?

A "91 until | was elected last year as a General Chairman in
August .

Q Right. In '91, what was the crew consist of these freight
trains?

A On nost of -- on virtually all of our through freight we had
a conductor on the operation. It would be a conductor and an engi neer.

Q In '917?

A Yes. After Decenber 13th of '91 we went on through freight

service to a conductor-only operation
Q So that was just an engineer and a conductor. Were did the

conductor sit when the train was in novenent?

A He sat on the opposite side of the cab.

Q And that has been going on now for over eight years?

A That's correct.

Q That is just as to the through freight trains, is that
right?

A W do have a few away frei ghts where we do have a brakenman
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on, industry-type jobs at switch auto plants.

Q Ckay, so on those you have an engi neer, a conductor, and a
trai nman?

A That's correct.

Q And you say that's just a fewtrains --

A That's correct.

Q -- of that nature. Do you also have local freights?

A That is what | amreferring to -- away freights.

Q Away freights?

A W have | ocal freight, away freight.

Q Do you have yard jobs?

A Yes, we do.

Q And are there nany yard jobs in the seniority district that
you have been referring to, like in Chicago?

A In Chicago itself we have virtually no yard jobs.

M | waukee, W sconsin has a point on ny district, Janmesville, Wsconsin,
t hat has nunerous yard jobs.

| believe each term nal has close to 15.

Q Fifteen yard jobs?

A Yes.

Q Doesn't Chicago or doesn't the CNWhave a large terminal in
Chi cago?

A It does, but that is a different seniority district than

woul d wor k.

Q But that terminal would have a |ot of yard jobs, isn't that
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Yes, it does. | believe it has 80.

And that is within the jurisdiction of your CGenera

A Yes, it is.

Q And it has 80 yard jobs?

A That seens to be the running nunber, yes.

Q Now on these yard trains, what is the crew consist?

A It really depends on the nmanagenent. |It's nmanagenent's
call. W have themwhere there is a | oconotive engineer, a forenan for

sure, and that's sonewhat nmanagenent's di scretion whether they put a

hel per on the assignnent.

Q

assi gnnent ,

A

Q

At its discretion they can have a third individual on the
is that what you are sayi ng?
Yes.

Is that discretion nornmally exercised by managenent, to have

a three man crew?

A

It actually, M. Ross, depends on the assignnent. Like your

pull down jobs and stuff like that normally will have what we call a

three man crew. Industry jobs will have a two man crew. |f they don't

have a person for the job, they will often blank the position

Q

| ocat ed?

A

Q

Now, on those yard jobs, where is the | oconbtive engi neer

In a | oconptive

And where is the conductor or foreman | ocated?
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A It depends on what they are doing, | guess | would have to
say. When they are coming out on to the lead, a ground crew nenber is
required to either occupy the lead end of the |oconotive or the cab of
the | oconotive to, obviously, see the way. Wen they down coupling up
tracks, it is not unusual that both of them would be down there or one
will be coupling the track and the other one will be the other end of

the yard Iining up for a shove nove

Q And what is their function, the two people that are on the
ground?

A Their function is to performthe duties of a trainnan or
sw t chman.

Q What woul d those duties be?

A Coupling the cars, taking hand brakes on and off, renoving

skates if it is a track that is skated. Usually conmunicating with the
supervi sory personnel as to where the cars are going to go. Discuss
with themas to when it is their turn to nove out of that track into
anot her yard where they are building trains.

Q And they have no function in regard to actually operating

the throttle or running the |Ioconotive to pull the train or the cars, is

that right?
A None what soever at that point.
Q Do they ever touch the throttle or operate the train?
A When one of the yardnen is engineer qualified, |ike when

they change ends, if they have a double set, it is not unusual that they

would do it then.
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Q What do you nean by a double set?
A Sonme of our half engines, it is two | oconotives coupl ed
toget her, and you have always got to operate fromthe | ead | oconotive.
Q So the lead | oconotive would be where the engineer is

| ocated, is that right?

A Nornal |y, yes.

Q So this is unusual, not very typical of the operations out
on the termnal, is that correct?

A Nornal ly the switchnmen would -- the nost they would do woul d

be, if he was qualified, cut it in and get the novenent started if they
want to, if it was all right with the engineer, and then the engi neer
woul d take over.

Q So the engi neer would have to be the individual to tell him
to do that, is that right?

A It depends on the crew and t he understandi ng t hey have.
Nornal |y, the guys, you know, work together always, they try to work
together with the sanme crew.

Q But until the engineer tells himto do that, he, even though

is an engineer qualified switchman or trainman, woul dn't touch those

control s?
A Not normally, no.
Q In through freight, in your experience as a through freight

engi neer, how often would a | oconptive engi neer be required to get down
as incidental work and throw a swtch?

A It alot of tinmes depending on the type of assignnent. |f
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it was a solid over the road train, where they didn't nake any stops,
virtually neither crew nenber got down. |If there was -- had a power
pl ant where we -- which we have a ot of service quite a bit in that
territory, and the conductor is back there, he usually gets a 35 car cut
that goes in on the track. |If the switches have been |ined agai nst you
maybe by the power plant crew, at that point in tinme, the engi neer would
get down and throw the switch because the conductor is back there 35 or
40 car | engths.

Q Ckay. Now, by 35 to 40 car lengths, you are tal ki ng about
what, approximately 700 to 800 yards back?
A You are tal king, each one of those cars is close to 70 feet

I ong, so you are back there a ways, yes.

Q Quite a distance.

A Yes.

Q In fact, it is approximately a half mle, wouldn't it be?
A It would be probably closer to a quarter of a mile, but it

i s back there

Q If it is only maybe 50 yards or so, the trainman or the
conductor would performthat service, isn't that correct?

A Basically, what we have, M. Ross, is an award that if the
conductor is within 10 car lengths of that |oconotive, it is expected
that he would get the switch

Q So within 700 feet at |east, according to you?

A Ri ght.

Q That engi neer doesn't get down off that |oconotive and throw
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that switch, isn't that correct?

A Only if he wants to.

Q Now, it isn't also a fact on the CNWthat there is a
bulletin or a directive out that the nmanagenent does not want the
engi neer to throw switches? Are you aware of that?

A | am not aware of that.

Q Now, you indicated that on the two nman crews, that the
conductor now perforns the service that the fireman used to do insofar
as air brake tests, is that right?

A On the consist of the loconotive, is that what you are
referring to?

Q Well, you said in your direct testinony that you used to be
an engineer and a fireman, and now it is engineer and conductor, and it
is the engineer's call as to which portion of the air test that the

conductor will perform isn't that right?

A | was referring to the | oconotives.

Q On the | oconotives thensel ves?

A Ri ght. Yes.

Q And what is the function of the conductor where the air test

is made on the | oconotives?

A Dependi ng on the | oconotive engi neer, sonme will do the
setting of the brake. Nornmally what | had when | was the engi neer, |
woul d do the brake tests and | would have the conductor walk the set to
nmake sure the brakes were all set, walk the rel ease to nake sure that

they were all released. He would check the -- | would have the rear



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

329
headl i ght on and the front headlight on, and that woul d be about the end
of his responsibilities.

At that tinme | would usually |eave the cab after we were

sure we had air brakes and | would, if | had a couple of sets -- or a
couple of units, |I would wal k through, check to nake sure the dailies
were taken care of and the basically nechani cal things.

Q And that is the function of the engineer, to do the
mechani cal inspection, isn't that correct?

A | really don't know the answer to that.

Q Now, nornally, in nost cases, engineers are |ike you, that
is, they are the one that set the brake and does all the stuff that is

on the head | oconotive in regard to the air brake test, isn't that

correct?
A Nornmally, -- here is how it kind of works here, is when you
wal k up to the consist and you -- obviously, the brakes should be al

set on it, as you approach it. And you |ook there and you see sone of
the brakes aren't set. WII, that neans sonebody has got to go and nake
sonme adjustnments, either there is angle cocks not properly -- it is not
properly MJ ed, hoses aren't properly coupled. At that point in tine |
woul d norral Iy have the conductor operate the brake valve and | would go

back to deternm ne what the nechani cal defect was.

Q If there was an adjustnent that had to be nade?
A That's correct.
Q And that would be true even though the conductor was a --

happened to have an engineer's certificate?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

330

A If I had a conductor that was experienced in MJng
| oconotives or that | thought had sufficient training init, | would ask
him it |ooks -- doesn't |look like, you know, the third one is setting

up, do you want to take a look at it? And they normally woul d.

But if | had an inexperienced conductor, then | would, for

my own -- to, | guess, cover ny own butt, so to say, --
Q But you are the responsi ble one, aren't you?
A Right. | would be the one responsible.
Q Yeah. And in that particular instance, the conductor

woul dn't be responsi ble, you would be?
A If we flat spots the engines, we both are responsible.
THE REPORTER: |f you what the engi nes?
THE WTNESS: Flat spot.
BY MR RCSS:
Q Now, other than throw ng swi tches, what incidental work

duties would a conductor performthat an engi neer normally perforns?

A In relation to a road train?
Q Yes.
A Nornmally, if the trainis set, if the engineer is calling

for a track warrant, he nay take it or the conductor nay take it. Wen
the conductor is on the ground, the engineer nornally will take it.
Qobviously, the conductor is not in a position to wite the warrant. A
ot of times what will happen is a dispatcher will call you, he will
want to give you a warrant because he is on that side of the radio, he

wants to give it to you right now so he can get you going, and the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

331
| oconoti ve engi neer would take the track warrant to expedite the
nmovenent of the train, those sort of things.

Q But, basically, anong that list that is listed in Article 8
as to the so-called incidental work duties, the only two that the
engi neer m ght do that a conductor nornally does woul d be throw ng
switches if the conductor is way out of range, or to take track warrants

and certain communications, is that right?

A It woul d be probably the two that are done nost conmonly.

Q Now, you did -- let's see. You were pronoted to engineer in
1981.

A | was qualified as an engineer in 1981

Q And you did work as an engi neer between 1981 and 1985; is
that right?

A Yes.

Q And prior to the adoption of the incidental work rule in --

what was it? 19867

A 1985 for the UTU and 1986 for the BLE

Q Prior to that, did you as an engi neer ever get down and
throw swi tches?

A Not if | had a brakeman that was avail abl e, because at that

point in tinme, we had brakenen avail abl e.

Q But on occasion, you would do that; is that right?
A That's true.
Q It was part of your -- considered to be part of your duties;

isn't that correct?
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A That's not correct.
Q But you did do it.
| did doit. There's tines you want to get off the engine
just to get a little exercise, walk up and line a switch
Q Did you ever put in for a claimfor an arbitrary or sone

kind of penalty pay for getting down and throwi ng the swtch?

A No, | don't recall that | ever did.

Q You just did that gratuitously?

A | didit -- or just for the exercise.

Q And did you ever take conmunications and wite them down

prior to 1986 when you were worki ng as an engi neer?

A | don't recall that | normally did.

Q Sonme engi neers did, though?

A | believe some woul d.

Q So actually, it was nothing new when those incidental work

duties were inposed upon that engineer or conductor; isn't that right?

A | don't know that | agree with that statenent.

Q Ckay. Isn't it correct that the only thing that changed in
1985 and 1986 was the fact that now you had to do it wi thout additiona
conpensati on?

A That woul d probably be a nore accurate statenent.

Q Thank you

Now, in let's say 1984, you had these larger crews than you

have at the present time, or have had, actually, since at |east 1991

When you had those larger crews, and you were on a through-freight run
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let's say, where did the six individuals you were referring to, where
did they sit?

A In 1984, | -- we probably had at that point intinme a --
probably a four-man crew. You had a -- you had, of course, the
| oconotive engineer. On a through-freight, nost of the firemen were off
of it. You have a head brakenan, a rear brakenman, and a conductor, and
dependi ng on the assignnment, if there was work in route, a lot of tines
the rear brakeman would ride ahead with the brakeman and the conductor
woul d occupy the caboose. |If it was a solid over-the-road assi gnnent
with no stops anticipated, the conductor and the brakeman would ride the
caboose and the | oconotive engi neer and the brakeman would ride the cab
of the I oconotive

Q So there was al ways at | east one individual in the
| oconotive cab with the engi neer?

A Yes.

Q And was that individual who sat in that cab, even though he
was not a fireman, required to inspect passing trains?

A Yes, he was.

Q And so the fact that the conductor who is now riding with
the engineer in a sinmlar kind of train inspects passing trains is not a
new or additional function that's been -- or responsibility that's been
pl aced upon theny isn't that right?

A The conductor was always required to inspect the train.

Q Ckay. As well as the engineer if he could do that in the

course of his duties; isn't that right?
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A That's true.

Q And isn't it a fact that since the inception or railroading,
that all nenbers of the crew who are riding in the | oconotive cab with
t he engi neer, whether they were firenmen or sone other individual, were
required to call out the signals?

A The rule requires all enpl oyees that occupy the cab to cal
out the signal

Q And this function that's being perforned by the conductors
now was al ways performed by the conductors if he was riding in the cab
isn't that right?

A That's correct.

Q Now you al so testified that once you becane a | oconotive
engi neer that during any given nonth, even though you were not assigned
work as an engi neer, assigned to a regular assignnment as an engi neer
you mght work as an engineer. |Is that right?

A | woul d be used when the extra boards were exhausted, mnuch
i ke anybody else in my seniority bracket.

Q And the extra board that you were on was an engi ne service
extra board at that tine.

A | would either be on a regul ar passenger assignnent or a
Firemen's Extra Board, and they'd hold you off your assignnment or cal
you of f the extra board dependi ng on the nmanpower situation

Q And you had occasi ons when you were on the Firemen Extra
Board where you were called to run as a | oconotive engi neer.

A Yes.
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Q And as | gather, what you're saying that even though an
i ndi vidual today may be on a Conductors' Extra Board, fromtine to tine
that individual may be called to work as an engi neer

A Qur schedule rule requires that, M. Ross, the -- basically
it's the senior denoted nman rested available at the terminal is to be
called. But that a lot of tinmes is -- ends up being the first out nan
that COvs can call that is qualified

Q So what you're saying is if there's no rested engi neer
avail able at the particular tine that a train is called or has to | eave
the termnal, that they'll EMS or whatever you call it --

A CvB

Q CMB, okay. It's the sanme thing. They call himbecause it's
an energency, right? There's an energency. They need an engi neer ri ght
now, so they go to the first available individual, even if he's on the
Conductors' Extra Board.

A M. Ross, the UP has a |ot of energencies, and | don't
consider that one an energency. |It's just failure to properly naintain
the extra board.

Q So what they're doing is there's a -- they've cut back the
nunber of engineers, so there's a shortage of engineers at that
particular tinme. |Is that right?

A What they essentially -- it's my experience they're trying
to juggle the engine service and the conductors so that they're not
short on both ends. They have a habit of robbing Peter to pay Paul, if

you know what | nean.
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Q | under st and.
MR MOORE: | don't know that | stipulate to that.
[ Laughter.]

| certainly wouldn't.

BY MR ROSS:
Q | woul d understand what you're saying is if they had a
sufficient nunber of enployees in the first instance -- correct? -- who

are both engineers. You have a group of engineers.

A Yes.

Q You have a sufficient nunber of those, and you have a
sufficient nunber of conductors, and you would put themin their pools

or where they're supposed to be, and you properly adjust them this

woul dn't occur. Isn't that right? That's what you're saying.
A That woul d probably be a fair statenent. Yes.
Q In the period of time that you were referring to, and let's

use your own experience, how many individuals were on the engi neers
seniority roster?

A My district, 275.

Q And of those 275 engi neers, how nmany were on this bubble
that you had referred to?

A | would say when they would do the furloughs, they would put
about -- it seened they would al ways get between 12 and 15 seened to be
the nunber. Sone of the people senior to ne would be vented to the
street because they didn't have the brakenen's rights anynore. The

group that | was in, we were hired after 1978, so we retained our
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trainmen's rights. So we would be the ones that would be so-called on
the bubble there. Kind of the utility man, if you want to call it that.

Q So they were the junior denoted engi neers who had rights to
both engine and train service.

A W were the junior engineers and the junior firenen that had
rights. Yes

Q Were there any individuals who were -- nerely had rights as
firemen and nothing el se at that tine?

A In ny district, no.

Q And that would be true today that you won't have any
i ndi vidual s who are just firenen?

A W don't have -- the common term | guess is a fixture
hostler. W really don't have that type of a situation on the CNW
pr oper.

Q At that tinme -- what period of tinme are we tal ki ng about
when you were on the bubbl e?

A Basically | went into as a fireman in March of 1980. Once
got qualified in May of '81, the last tinme that | can recall being
furloughed is while | was general chairman in 1987.

Q So after 1987 with your seniority, which would have been six
years as an engi neer, you were never furloughed as an engi neer again.

A Primarily at that point in tine our manpower adjusted that
we were pretty nmuch all of the firenmen were pronoted.

Q And you had sufficient seniority by that tinme that you never

went back and worked as a conductor or brakeman. |Is that right?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

338

A | have not worked as a conductor or a brakeman since 1987.

Q And is that nornmally the case with nost people who have
engi neer seniority, that once they have five to six years in that craft
that they no |l onger go back to train service?

A It depends on the district, M. Ross. |If we have a line
sale or a large decline in business or ID service, there would be -- we
woul d have guys with nore seniority than that set back or cut back. On
the busier districts, that would be a fair statemnent.

Q On the busier districts. And when you're talking about a
line sale, you might nmean that there's a branch line or a spur line that
doesn't have as much work because they've diverted traffic fromit or
they sold it to another carrier. |Is that right?

A I"mtal king wholesale line sale, sir, where they just

elimnated the territory fromthe seniority district.

Q So you're talking like with these new short |ines and
regional railroads that are being created. |Is that right?

A That and the fact that they nmay have abandoned it.

Q Well, once that individual |oses his job or is furloughed at

that location, he would then exerci se whatever seniority he has to

another location. |Isn't that correct?

A If he had sufficient seniority; yes.

Q And we were tal ki ng about people who had nore than six
years' seniority as an engineer. | would assune that that woul d be

sufficient for himto find a job at another | ocation on the seniority

district. |Isn't that correct?
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A Nornal |y what we would do, if there was work at the
| ocation, we have sonething a little bit sonmewhat unique that we all ow
t hese people to get set up and set back at the location. W try not to
force themfromtheir hone terninal. W have basically a nediation
agreenent that the BLE is the signhatory party to, and then we have a
tri-party interpretation of that agreenment where we attenpt to | eave the

enpl oyees at the | ocation

Q So you're tal ki ng about a hone rul e agreenent.

A | believe that's a terml've heard; yes.

Q And that's the kind of agreenent you're tal king about.

A Yes.

Q One that would allow the individual to try and renmain close

to where his residence is |ocated.
A That's correct.
Q But if the individual can't hold a job there, he is allowed

to exercise his seniority at other locations within that seniority

district. Isn't that right?
A That would be his option, to go as an engi neer sonewhere
el se or take as we call it the setback and work in train service if in

fact he had those rights.

Q Under the hone rule he could do that.
A That's correct.
Q Was that hone rule agreenent that you're tal ki ng about, was

a simlar one in effect when you had engi neers and firenmen on your

seniority district?
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A | believe the agreenent is dated Decenber 10th, 1975, and it
is the UTUE and the BLE are signatory to it.
Q Let's go back to one area that | don't think is quite clear
You were hired by the CNWas a trai nman and you got a seniority date.

What was that date?

A June 28th, 1970 on what was called the Northern Division of
the CNW
Q Did you carry that 1970 date over to you when you were

qualified as a conductor?

A I changed seniority district in August of 1970 and | carry
that date on the present district that I'mon, which is called
Nort heastern 2.

Q So you have a date nowin train service. You continue to
have that date?

A Yes, sir.

Q In train service on this Northeast District that we're

tal ki ng about ?

A Yes.

Q When you becane a fireman in 1980 did you receive a date?
A | received a date of March 6th of 1980.

Q And insofar as any firing rights that you m ght have, that

is the date that you would exercise, is that right or be used in --
A That was the date | would use both as a | oconotive engi neer
and fireman, yes.

Q So that continues as your engi neer date?
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A Yes.
Q And the firemen were pronoted in order of their dates on the
fireman roster, is that correct?
A That's correct.
MR, ROSS: That's all | have.
HEARI NG OFFI CER MANSFI ELD:  Any redirect?
MR MLLER | have no further questions.
HEARI NG OFFI CER MANSFI ELD:  You are excused, M. Babler.
THE W TNESS: Thank you.
[ Pause. ]
HEARI NG OFFI CER MANSFI ELD: W'l go back on the record.
Wher eupon,
DAVI D L. HAKEY,
a witness, was called for exam nation by counsel for the United
Transportation Union and, having been first duly sworn, was exam ned and
testified as follows:
DI RECT EXAM NATI ON
BY VR M LLER
Q M. Hakey, would you pl ease state your full nane and address
for the record?
A Davi d Hakey, 400 Randall Way, Suite 102, Spring, Texas
77388.
Q M. Hakey, it is ny understanding that you were hired in
February of 1970 by the Kansas City Southern Railroad at Port Arthur,

Texas. |Is that right?
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A That is correct.
Q And in Cctober of 1970 you becane enpl oyed by Southern

Pacific Transportati on Conpany at Beaunont, Texas, correct?

A Yes, sir, that's correct.

Q And you were hired as a yardman on the KCS, right?

A Yes, sir.

Q And as a yardman on the Southern Pacific Transportation

Conpany, correct?
A Yes, sir.
Q But you transferred to road service and becane qualified as

a brakeman Cctober 20th of 1971 on SP, correct?

A Yes, sir.

Q And you were pronoted to conductor on the SP Novenber 5th of
1973, right?

A That is correct.

Q And in 1996 the Southern Pacific was nerged with the Union

Pacific Railroad, correct?

A Correct.

Q Most of your service as a conductor and a brakenan has been
performnmed from Beaunont, Texas in through freights on the main Iine and
the branch line or road sw tcher, correct?

A That is correct.

Q Wth regard to your union offices, it is nmy understanding
that from 1980 until 1987 you were the elected and full-tine union

secretary of the UTU General Conmittee of Adjustnent with jurisdiction
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over agreenments with the SP on the Eastern Lines, correct?

A Yes, sir.

Q And from 1991 to 1995 you served in the part-tinme union
appoi nted capacity as a staff nenber of the International President's
staff, correct?

A Yes, sir.

Q And since January of this year, you have been the el ected
Ceneral Chairman of the Union Pacific Railroad Conpany contract with

jurisdiction over that contract in the Houston hub for UTU, correct?

A That is correct.
Q In your experience in operations and in your service as a
conductor particularly, | would like you to describe the operation of

the incidental work rule fromthe 1985 UTU agreenent and the 1986 BLE
agreenment in practice. What happens out there on the road, as between
t he conductor and the engi neer?

A Well, the 1985 UTU agreenent pernmitted trainmen to perform
any of the duties previously perforned by a fireman, and it permitted
bot h engi ne service and ground service enpl oyees to performthe duties
of lining switches, and as the crew size decreased it becane nore and
nore frequent that engineers and trainmen would performduties that had
been traditionally perforned by each other

For instance, if the conductor and/or brakeman, if you had a
brakenman on the assignment, were out of pocket, in other words, at the
far end of the train, and it becane necessary to line a switch ahead of

t he engi ne, the engineer would do that.
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Q When you started on the Southern Pacific Transportation
Company in 1970, how many nenbers were there on a standard road crew?

A Al ways four and sonetines five.

Q And since 1991, how nmany enpl oyees are on a standard through
freight crew?

A One and one -- one conductor, one engi neer.

THE REPORTER. One or nore?
THE WTNESS: One and one -- two.
BY VR M LLER

Q Now i n the course of your enploynent with the Southern
Pacific and then after the nmerger with Union Pacific, have you had
occasion to be involved in the daily inspection of the | oconotive?

A Yes.

Q Coul d you descri be what your involvenment is in the daily
i nspection of a | oconotive?

A Vll, we would check to see if the headlights were burning.
W woul d check to determ ne whether the ditch Iights were properly
functioning. W would check engine piston travel to deternine whet her
the brake sit on the |oconotive consist. Release and apply handbr akes.

Q What specifically would you do as the conductor as opposed
to what the engineer would do on a crew involved in the daily inspection
of a | oconotive?

A Well, if we picked up an engine on line after MJing the
unit into the consist, the engineer would apply the automatic brakes

fromthe controls of the lead unit and the brakeman woul d wal k or the
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conductor would wal k the consist for -- and check the piston travel and
det ermi ne whet her the brakes apply.

The engi neer woul d then rel ease the autonatic brakes, apply
t he i ndependent brake, and you woul d nake a determ nati on whet her they
applied with the independent. You would then set the automatic brake
val ve and actuate the independent right valve and determ ne whether the
brake is released or bailed off.

The conductor would wal k the engi ne consist to make sure
that the brakes are applied properly, applied and rel ease properly |
shoul d say.

Q You have before you a little booklet and the |ast docunent
in that booklet is UTU Exhibit 8-J. | believe it is open to that.

Do you recogni ze that as excerpts fromthe operating rules
applicable to all operating enpl oyees on the Union Pacific?

A Yes, sir.

Q In the performance of your assignments as a road conductor
and with your know edge of those operating rules, would you describe the
responsibilities of the conductor and the joint responsibilities the
conductor has with the engineer in the operation of a through freight
train?

A Well, the conductor and the engineer are jointly responsible
to supervise all the other enpl oyees that occupy a position on the
train. They are jointly responsible for the safety of that train. They
are jointly responsible for the novenent and the direction of that

train. They are jointly responsible to see that the rules are conplied
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| don't really renmenber all of your question, M. Mller.

Q Well, you answered nost of it. Let nme ask you sone
specifics. What responsibilities do the engineer and the conductor have
with respect to reading and verifying aspect of signals that they pass
on the line or road?

A They have joint responsibility. As soon as the aspect
becones visible or audible to them they nust repeat it to one another.

Q What if they disagree as to what the aspect is?

A The safest course nmust apply. |If you really can't deternine
what the aspect of the signal is, stop the train until you are certain
that it is safe to nove.

Q What responsibilities would the conductor have if the
engi neer disagreed with his readi ng of the aspect of the signal and the

conductor felt the train should stop and the engi neer continued to

oper at e?
A Then the conductor would stop the train.
Q Al so, before you, M. Hakey, to change -- shift gears a

little bit, is what has been marked for identification as UTU Exhibit 9.
And | ask you if you recognize it as a letter to the BLE Ceneral
Chairman, WR Sloan, dated May 13th, 1999, from Union Pacific,
Director, Labor Relations, L.A Lanbert, that you received a copy of?

A Yes, sir, it is.

Q And that docunent itself contained an encl osure which was a

letter dated April 28th of 1999 to M. Lanbert of Union Pacific fromthe
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BLE CGeneral Chairman, WR Sl oan, which you al so were shown a copy of,

correct?
A That is correct.
Q Pl ease explain what is going on there, what is it that M.

Sl oan wants and what does M. Lanbert tell himhe has to get done to
acconplish it?

A Because a nunber of engi ne service enpl oyees hol d dual
seniority of both train and engi ne service, M. Sloan has requested that
engi neers be permitted, when reduced fromthe working engineers |ist, be
permitted to exercise train seniority at that location if they so
desire, as opposed to displacing the nost -- not the nost, or a junior
engi neer within the Houston hub

M. Lanmbert has responded to M. Sloan and advi sed hi mthat
that will need the concurrence of the United Transportation Union and
that any agreenent entered into would have to be a triparty agreenent.

Q M. Hakey, in your capacity as an enployee for the Union
Pacific Railroad and as road conductor, and al so given the experience of
your union officer's know edge of agreenents, would you please explain
what the UTU agreenents are that delineate -- with the Union Pacific
Rai | road that delineate the road-yard |line of demarcation? Wat do the
UTU agreenents consist of in establishing that |ine?

A Well, we have agreenents that differentiate between road
service and yard service. There are, by agreenent, there are certain
things that road crews may do within switching linmts. The

preponderance of the work within switching lints, by agreenent, is
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perfornmed by yard service crews.

Q Now, with respect to agreenents that establish the
di fference between road service and yard service in the line that is
drawn with respect to it on each railroad, does the BLE have simlar
agreenments with regard to the establishnent of that |ine?

A Yes, sir.

Q What would a carrier be required to do if it wanted to
extend the switching limts to pernit road crews to do nore work inside
fornmer yard lints?

A They woul d have to obtain the consent of both organizations
to extend those switching limts.

MR MLLER | have no further questions on direct.
MR ROSS: One minute, please.

CROSS EXAM NATI ON

BY MR RCSS:
Q M. Hakey -- is that Hakey?
A Hakey.
Q Thank you.

MR MOORE: You've got to have the right Texas accent.

[ Laughter.]

MR ROSS: The first tine | heard it, | thought when Cdint
saidit, it was M. Hickey. But then | |ooked at the spelling. |
couldn't believe it would be that.

THE WTNESS: Ask old Ron. He knows how to --

[ Laughter.]
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BY MR RCSS:
Q Anyway, ny nanme is Harold Ross, and |'mw th the BLE
A Pl eased to neet you.
Q And 1'd like to ask you a few questions in regard to your

testimony, if | may.

A Sur e.

Q As | understand it, all of your active enploynent with the
UP or its predecessor conpanies that you worked for was as a train

servi ce enpl oyee

A That is correct.
Q You' ve never held seniority or worked as a | oconotive
engi neer on any of those carriers. |Is that correct?
A I've never held any engine seniority. No, sir.
Q And when was the last tine that you actively worked on the

property as a conductor or sw tchnman?

A Novenber of 1998.

Q You recently have worked as a conductor?

A Yes.

Q Prior to that, was there a | apse of tinme that you worked on

the property?

A Vell, | went back to the property with sone regularity after
1987.

Q After 19 --

A 1987.

Q '87? Regularly, you say?
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Q Even though you had a full-tine position as secretary of

your general conmittee?

A | was secretary of the general comittee from 1980 to 1987.
Q From 1987 didn't you have an international staff position?
A On a part-tine basis, and worked t he preponderance of ny

tinme on the rail road.

Q | see. GCkay. And nost of your work activities were in road
switching service. 1Is that correct?

A That's correct.

Q Did you ever do any work in yard service?

A Cccasionally. Not nuch. | originally hired out in the rai

i ndustry as a yardnan on the Kansas City Sout hern
Q But when you worked in yard service, was that crew

conpl enent or consist the sanme as it was on the road sw tchers?

A Yes, sir.

Q Exactly the sane.

A Exactly the sane.

Q So how nany individuals let's say were on those trains, road
switchers -- well, not road switchers, | nean in yard service -- prior
to 19877

A Well, we had four, had three ground service enpl oyees and

one engi ne service enpl oyee, and occasionally we had a firenan.
Q And is that true today on the UP?

A No, sir.
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Q How many individuals work in a crew, a yard crew, on the UP

at this tinme?

A Two for the nost part, two ground service enpl oyees and one
engi neer, and then there are -- now we're speaki ng of yard service?

Q Yes, sir.

A There are sonme yard assignments that are foreman only, which

is a foreman and an engi neer.

Q What types of runs or assignnments are those?

A Well, they're interchange assignnents, just take cuts of
cars to the connecting carriers.

Q So there's not really nmuch switching involved in that.

A Well, not too nuch. There's linmted switching, but there's
not too nuch.

Q During your testinony you were tal ki ng about doing a daily
i nspection of |oconotives and several other things that you referred to
as incidental work. As | understand it, those kinds of duties that
you were tal king about could only be perforned by a qualified ground
service enployee. |Isn't that correct?

You are famliar with Article 8 of the agreenent that sets
forth the incidental work duties, aren't you, since you testified as to
t hat ?

A Yes. No, they could be perforned by qualified ground
service and engi ne service enpl oyees.
Q Ckay. But they have to be qualified.

A That's correct.
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Q What's a qualified ground service enpl oyee that can --

A One that has proficiency in the operating rules.

Q And if you were just a young ground service enpl oyee or
sonething like that, you wouldn't be qualified then. |Is that right?

A No, sir. Those are -- those people that perform ground

service and engi ne service duties are qualified by the carrier.

Q So anybody who is -- that individual has to be qualified by
the carrier.

A They have the proficiency in the rules to performthose
duties. Yes.

Q But they don't get any kind of a certificate or sonething
like that fromthe railroad, do they, saying that you're a qualified

ground service enpl oyee?

A Yes, | think they do give thema certificate
Q Do you have one on you as a trai nman?
A | think nmaybe | do

[ Laughter.]

Q Ckay. You just handed nme a certificate saying that you are
qualified for the position of freight conductor

A Yes.

Q | had asked you a question taken from Section 3 of the
agreenment which says that road and yard enpl oyees, and engi ne service
and qualified ground service enpl oyees may performthe followi ng itens
of work in connection with their own assignnent without additiona

conpensation. And is that the certificate that would give you the right
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to performthose eight or so itens that are listed in the article, is
that what you are sayi ng?

MR. ROSS: Have you got a copy? Thanks, dint.
THE WTNESS: Yes, sir.
BY MR RCSS:

Q You don't have a certificate fromthe Federal Railroad
Admi ni stration, do you?

A No, sir. | don't need one.

Q Ckay. | just wanted to make sure that we understood. Now,
as | understand it, you said that if there is sone di sagreenent as to
the aspect of a signal, you as a conductor have a right to take certain
action, is that right?

A Yes, sir.

Q And if | am-- correct ne if | amwong, | think you said to
stop the train.

A That is correct.

Q And that is the only action that you could take at that

point, isn't that correct?

A Vll, | would first instruct the engineer to stop the train.

Q Let's say he refused. You would stop the train?

A Yes, sir.

Q And how do you do that, by throwi ng the energency brake?

A Wll, no, sir. |If there was no inm nent danger of that
training running over anything, | would apply the autonmatic brake val ve.

Q You woul d reach over and grab it fromthe engi neer or what?
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How woul d you do that?
A I would stand up and apply the automatic brakes fromthe
control stand.
THE REPORTER: Fromthe control stand?
THE WTNESS: Yes, sir.
BY MR RCSS:
Q Well, in all your service, have you ever done that?
| have never had to.
Q But you didn't answer the question, though. You never have

done it, right?

HEARI NG OFFI CER MANSFI ELD: | think he answered the
questi on.
THE WTNESS: No, | did. | never have -- | have never had
to.
BY MR RCSS:
Q You testified in regard to Exhibit 9, do you have that in

front of you?

A Exhi bit 9?7

Q Yes, sir. UTU Exhibit 9.

A Yes, sir.

Q Now, that was a request that was sent to you by M. Lanbert

-- or actually he was speaking to M. Sloan. Have you ever entered into
a hone rule agreenent in regard to the engi neers and the conductors,
trai nnen on the Houston hub or terninal?

A No, sir, | haven't yet.
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Q So this has not been entered into, is that right?
A No, sir, it has not.
Q Ckay. Now, from your know edge as Ceneral Chairman or

what - have-you, have there ever been any hone rul e agreenents in effect
in the Houston terninal prior to 1998 for the -- let's say for the
engi neers and firenmen, for exanple?

HEARI NG OFFI CER MANSFI ELD:  Excuse ne. Do you nean prior to

19997

MR ROSS: 1998.
HEARI NG OFFI CER MANSFI ELD: It is a 1999 letter
MR ROSS: VYeah, well, prior to 1999 is fine, but --
HEARI NG OFFI CER MANSFI ELD:  Ckay.
BY MR RCSS:

Q Prior to 1999.

A M. Hahs tells nme yes.

Q Don't rely on M. Hahs. Fromyour own know edge.

HEARI NG OFFI CER MANSFI ELD:  You have to answer the questions
wi t hout coachi ng.

THE WTNESS: Well, | was trying to renenber back on the old
SP whet her we had hone rules for engineers, and |I | ooked over to M.
Hahs and he was Ceneral Chairman at the tine.

BY MR RCSS:

Q Wll, et nme ask you sonething that you night be nore

conversant with. Wre there any hone rule agreenents in effect for the

conductors, trainnen, switchnmen at the Houston terminal, prior to 1999?
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A Yes. Yes, sir.

Q So hone rul e agreenents are not unusual, isn't that right?

A No, sir.

Q And they have been in effect for decades, isn't that true?

A The | ast two anyway, yes, Sir.

Q The | ast two decades.

A The last two decades.

Q Since you have been working then. GCkay. Now, are the -- do
you have any -- | gather you don't have any tripartite agreenents with

the BLE except the one that M. Sloan may be seeking, is that right?
A No, sir, not to ny know edge. None that | can think of

right at the nonent.

MR ROSS: | think | amthrough with the witness. Thank
you.

HEARI NG OFFI CER MANSFI ELD:  Okay. | have a few questi ons.
Is that all right, if | junp in now?

MR MLLER Sure.

REDI RECT EXAM NATI ON

HEARI NG OFFI CER MANSFI ELD: Regarding Exhibit 9, are you
currently in negotiations to reach a hone rul e agreenent?

THE W TNESS: Yes, ma'am

HEARI NG OFFI CER MANSFI ELD: So you've actually net with the
conpany?

THE WTNESS: W have not net. | have exchanged sone

correspondence with the carrier and advised the carrier that I'mwlling



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

357
to neet with themto discuss the details of any such agreenent.

HEARI NG OFFI CER MANSFI ELD:  Okay. And can you give ne sone
i dea of when that correspondence took place?

THE WTNESS: Yes, ma'am

HEARI NG OFFI CER MANSFI ELD:  Just approxi mately. You don't
have to | ook in your docunents.

THE WTNESS: Wthin the |ast nonth.

HEARI NG OFFI CER MANSFI ELD:  And following up on a question
by M. Ross, are you aware of any tine that a conductor has had to throw
the brake switch while an engineer was -- refused to stop the train?

THE WTNESS: Well, | don't know if the engineer refused to
stop the train.

HEARI NG OFFI CER MANSFI ELD: O failed to stop the train.

THE WTNESS: There have certainly been instances where the
conductor has taken action to stop the train, yes.

HEARI NG OFFI CER MANSFI ELD:  And how did you becone aware of
those instances?

THE WTNESS: Well, quite frankly, nost of the tine, it
didn't work and | had to represent themat the investigation

HEARI NG OFFI CER MANSFI ELD:  Fair enough

| don't have anything further. Do you have redirect?

MR MLLER | have no redirect. UTU would nove the
admi ssion of --

MR ROSS: One nonent, please. | think as a result of your

qguestions, | have a couple of questions --
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HEARI NG OFFI CER MANSFI ELD:  Ckay.
MR, ROSS: -- that | have to ask
RECROSS EXAM NATI ON
BY MR RCSS:
Q Al t hough you stated that you're currently in negotiations in
regard to a hone rul e, have you had negotiations or have you had

conferences with M. Lanbert and also with M. Sl oan?

A | have had discussions with M. Lanbert and with M. Sloan
Q You' ve had sone discussions with M. Sloan personally?

A Yes, | have.

Q M. Lanmbert was not present at those neetings?

A Not in regard to the hone rule, no, sir.

Q Now, insofar as this stopping the train, the conductor

stopping the train, is there a valve or an energency brake val ve which
is located at the seat that's nornally occupied by the conductor or

ot her person on the | oconotive, a person other than the engi neer on the
| oconotive?

A There is an energency brake valve on what's commonly
referred to as the firenan side of the engine.

Q And that's nornally what would be applied to stop the train
if you had one of these situations that you were tal king about; isn't
that right?

A | don't know what's normal. | think the safest thing to do
is to stop the train in a nmanner that doesn't put the train in jeopardy

of derailing, and when you apply the energency brakes, you could have
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severe slack action and cause a derail nent and serious consequences.

It's nore prudent to apply the brakes fromthe engineer's brake val ve.

Q That woul d be nore prudent?
A Yes.
Q But what does the rule require of the individual occupying

the seat that I"'mreferring to, where the conductor now sits and the
fireman used to sit, et cetera?

A The rul e requires when the conductor or engineer fails to
stop the train or energency requires, other crew nmenbers nust stop the
train i mediately

MR, ROSS: That's all

THE WTNESS: All right.

HEARI NG OFFI CER MANSFI ELD:  Anyt hing el se?

MR MLLER | have no questions.

HEARI NG OFFI CER MANSFI ELD:  You nmay be excused.

MR, ROSS: No redirect?

MR MLLER | don't have any nore questions, no.

MR ROSS: Thank you

THE WTNESS: Thank you

[ Wtness excused.]

MR MLLER  UTU woul d nove the adnission of UTU Exhibit 9.
HEARI NG OFFI CER MANSFI ELD:  Any objection to Exhibit 9?7
MR. ROSS: No, objection

HEARI NG OFFI CER MANSFI ELD:  Ckay.

MR MLLER And UTU withdraws Exhibit 10. And that
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concl udes the presentation of UTU s case in chief subject only to sone
questions | have of the two carrier personnel present when their phase
of the case cones up.

HEARI NG OFFI CER MANSFI ELD:  First of all, Exhibit 9 is
recei ved.
[UTU Exhibit 9 was received in evidence.]
HEARI NG OFFI CER MANSFI ELD: Let's go off the record for a
nmorrent .
[OFf the record.]
HEARI NG OFFI CER MANSFI ELD: Let's go back on the record.
kay. M. Mller, you wanted to question sonme of the
carrier's w tnesses?
MR MLLER Yes, | would appreciate if the carrier could
furnish Mke Barzytis for several questions | have.
HEARI NG OFFI CER MANSFI ELD: M. Barzytis, you have been
previously sworn and that oath still applies.
Wher eupon,
M CHAEL BARZYTI S,
a witness, having been recalled for examnmi nation and, having been
previously duly sworn, was further exam ned and testified as foll ows:
THE WTNESS: Yes, na'am Al ways.
DI RECT EXAM NATI ON
BY VR M LLER
Q M. Barzytis, | amgoing to show you agai n what has been

marked as UP Exhibit 1 and UP Exhibit 2, that you have previously
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testified about, | believe, have you not?
A Yes.
Q And | was going to ask you, in connection with what those

exhibits show with respect to use of FRA certified engineers serving as
conductors, whether the carrier calls persons off of the conductor
roster who are FRA certified engineers for use as engi neers?

A Yes. The answer is yes. There are a |ot of engineers who
al so have conductor seniority, so they would be on those rosters.

Q Yes, | understand. But with respect toif a -- if Union
Pacific runs short of engineers required for trains going out, ny
understanding is that Union Pacific will call and enploy off of a
conductors roster who is an FRA certified engineer to serve as the
engi neer on the assignnent.

A Correct.

Q Ckay. And another thing I wanted to ask you, but | am going
to furnish you with an itemthat | don't have as an exhibit and counse
may conme and take a | ook. But what it appears to be is Union Pacific
Rai | road Revi sed Special System lInstructions, Effective Monday, June 1
1998. Are you famliar with that docunent?

A Yes, sir.

Q Ckay. And | turn to page 20 of that docunent, and
specifically to the bottomof the page and the paragraph enunerated
2(a). And in connection with that, what are the carrier requirenents
with respect to those serving off of a conductor's roster who are FRA

certified engineers with respect to their operation of an engine while
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they are a conductor?
A [ No response.]
Q I will withdraw that question because it confuses you. Let
me ask it this way.

HEARI NG OFFI CER MANSFI ELD: Let me suggest before you ask
this question that we nake copies of this after your questioning and
mark it as an exhibit because | haven't seen it and the BLE hasn't seen
what you are referring to.

MR MLLER  Ckay.

HEARI NG OFFI CER MANSFI ELD:  So | guess we would mark it as
UTuU 107?

[ UTU Exhi bit Nunber 10 was narked for
identification.]

MR MLLER Yeah, it is up to UTU 10.

HEARI NG OFFI CER MANSFI ELD:  Okay. So after the w tness has
testified, we will nake copies of that and put it into evidence. Ckay.

BY VR M LLER

Q Based on those instructions, and overall, is it the carrier
policy and desire that FRA certified engineers who are serving as
conductors because their seniority won't let themhold an engi neer
assi gnnent, should nonethel ess, while serving as conductors, take the
opportunity to operate the engine to keep up their skills?

A Under Item 7(a), qualification of engineers, it's paragraph
3, and | will quote the rule.

Q Ckay.
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A And the rule reads, "Many pronoted and qualification
engi neers retain seniority rights as brakenen and/or conductors. Due to
changes in work force requirenents, sone of these engineers nmay return
to brakeman or conductor assignnments. Wen this occurs, these
i ndividuals may be permitted to operate the | oconotive under provisions
of rule 1.47(b).1 if such activity does not interfere with their
assigned duties and they have the consent of the working engi neer of the
crew. Pernmitted locations are not linmted to territories where the
person was previously qualified. These instructions apply only to
pronot ed persons qualified as an engi neer of the Union Pacific Railroad.
For persons who have had their seniority restricted while an engi neer
that restriction remains in effect. Do not allow a person who was
di squalified while an engineer to operate a | oconotive. Allowonly a
person holding a valid Form 20106, Union Pacific Railroad certificate to
operate | oconotives, to operate a |oconotive or train."
MR COHEN: May | interrupt just for one nmonent to hel p?
Maybe this will clarify a little. Qur book of exhibits, which has
previ ously been served on everyone, in Exhibit binder Roman nuneral 1V,
Roman nuneral V, Item 3, contains this pertinent provision in one page
that M. Barzytis that has just read from The very -- it is the very
| ast page of the booklet, very last page in the binder. One page.
HEARI NG OFFI CER MANSFI ELD: Al right. That's Item?7.
MR COHEN: And he was reading fromthe final paragraph in
Item 7, before Item nunber 8.

HEARI NG OFFI CER MANSFI ELD: So is it your intention to put
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in any nore of this docunent?
MR MLLER There was an additional paragraph that was just
i ndi cative of policy, but rather than put in an exhibit, | will not.
And that testinony is fine and the use of the |ast page of --

MR CCOHEN:. Bi nder 4.

MR MLLER -- Binder 4 is fine. That was shown a
tinmetabl e on the cover, | guess, which is why it wasn't that revealing.
MR. COHEN: | apologize for that. It actually canme from UP,

Ti mret abl e Nunber 2 System 10/29/95. So, M. Barzytis, in the future,
woul d you refer your tinetables to -- in another manner so that all
counsel will be up to date on this. Can you handle that, sir?

THE WTNESS: Well, --

HEARI NG OFFI CER MANSFI ELD:  Just so | amclear, this is the
same thing that is in the 6/1/98 revisions?

MR MLLER Yes. Apparently it is reproduced verbatimin
the special instructions booklet that the witness just read from out of
the tinetable that is the last page of the BLE exhibits. It is an
apparent and intentional duplication by the carrier.

And | have no further questions, M. Barzytis, of you.

CROSS- EXAM NATI ON

BY MR COHEN:

Q Good norning again, M. Barzytis. George Cohen. | have
just a few If you would be kind enough to turn your attention to your
UP Exhibit 2-B, which is captioned, "Cross-Uilization of Trai nman

Detail" -- "Cross-Utilization of Trainman Detail." | believe you
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already testified to this, but | just wanted to clarify the record in
light of M. MIller's questions of you. | believe you have previously
testified that this conposite table contains the list of individuals who
were in train service but were certified engineers, and during this 90
day -- 91 day preponderance check period, in fact, worked as engi neers
during that period of time. These were all individual trainnmen who did
in fact hold FRA engineer certification, is that correct?

A Correct.

Q Thank you very nmuch on that. | would appreciate if you
woul d now just |ook at your Exhibit 2-A which, M. Barzytis, you had
captioned -- UP had captioned, "Enployees with Craft Assignnent Changes
for the Date Range 1/5/99 to 4/5/99." Now, do you recall, M. Barzytis,
that | asked you a series of questions about that when you joined us two
days ago? And your testinony, which appears as transcribed, beginning
at page 31 of ny mni-transcript, and continues over to page 33, and you
responded to ny question by saying that at various seasons of the year
you would -- the carrier would reduce the working list of engineers, and
if a given engineer, in the face of the working list being reduced,
couldn't hold his position as an engi neer, he could, and in those
instances did denote to train service craft, is that correct?

A Yes, sir.

Q Ckay. And | believe | | ooked at you and said to you, sir,
is that what the parties in the industry nornally refer to as, quote,

"ebb and flow," is that correct?



